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57095 


This section of the FEDERAL REGISTER 
contains regulatory documents having general 
applicability and legal effect, most of which 
are keyed to and codified In the Code of 
Federal Regulations, which Is published under 
50 titles pursuant to 44 U.S.C. 1510. 

The Code of Federal Regulatk>r« is sold by 
the Superintendent of Documents. Prices of 
new books are listed In the first FEDERAL 
REGISTER Issue of each week. 


DEPARTMENT OF AGRICULTURE 
Farmers Home Administration 

7GFR Part 1-924 
RIN 0575-AB11 

Construction and Repair 

AGENCY; Farmers Home Administration, 
USDA. 

ACTION: Final rule. 

summary: The Farmers Home 
Administration (FmHA) is amending its 
regulatTons to implement the provisions 
of the Cranston-Gonzalez National 
Affordable Housing Act, to remove a 
sentence that restricts random 
development of sites in open coimtry. A 
paragraph is added to explain site 
approval in remote rural areas. The 
intended effect of this action is to 
strengthen the Agency's mission of rural 
development, 

EFFECTIVE DATE: January 4.1993. 

FOR FURTHER INFORMATION CONTACT: 

Billy J. Chapman. Senior Loan 
Specialist, at Farmers Home 
Administration, USDA, room 5464. 
South Agriculture Building, 14th and 
Independence SW., Wwhington, DC 
20250, Telephone (202) 720-1485. 
SUPPLEMENTARY INFORMATION: This 
action has been reviewed under USDA 
procedures established in Departmental 
Regulation 1512—1 which implements 
Executive Order 12291. and has been 
determined to be nonmajor because 
there is no substantial change from 
practices under existing rules that 
would have an annual effect On the 
economy of $100 million or more. There 
is no major increase in cost or prices for 
consumers, individual industries. 
Federal, State, or local government 
agencies or geographical regions or 
significant adverse effects on 
competition, employment, productivity, 
innovation or in the ability of United 
States-based enterprises to compete 


with foreign-based enterprises in 
domestic or export markets. 

Background 

A proposed rule was published in the 
Federal Register (56 FR 28350) on Jime 
20,1991. It proposed to remove 
language fit)m me regulation regarding 
random development of sites in open 
country, and include language that 
allows approval of such sites. The 
public was invited to comment on the 
proposed rule until August 19,1991. 
Two comments were received from the 
public and were carefully considered. 
This final rule is published as proposed 
without changes. 

Discussion of Comments (56 FR 28350) 

The two comments received from the 
public were both addressing the same 
issues. Both state that unless additional 
amendments are made to the 
regr^lations, FmHA will continue to 
deny a loan on the grounds that the site 
is not conveniently located to various 
services. They further emphasize that 
FmHA should not distinguish a site 
located in a remote rural area from that 
located in a small town on the basis 
other than the natiure of the site and ks 
use for housing as opposed to the 
proximity of the site to various services. 

FmHA disagrees with the conclusions 
reached by the commentators and 
maintains that the change made meets 
the full intent of the law and is 
sufficient to stop denial of loans just 
because they are remote. The change 
removed the impediment in the 
regulation which barred making, 
insuring, or guaranteeing a loan because 
the property is excessively rural in 
character or excessively remote. With 
the change, any sites, whether in a 
remote rural area or not, can qualify if 
that site provides a desirable, safe, 
functional, convenient, and attractive 
environment for the family. It also treats 
all sites alike with regard to market 
demand. The changes requested by the 
commentators wordd promote the use of 
remote sites in lieu of sites in 
established commimities. 

Regulatory Flexibility Act 

La Verne Ausman, Administrator of 
Farmers Home Administration, has 
determined that this action will not 
have a significant economic impact on 
a substantial number of small entities 
because the regulatory changes affect 
FmHA processing and servicing of 


insured and guaranteed rural housing 
loans. 

Environmental Impact Statement 

This document has been reviewed in 
accordance with 7 CFR part 1940, 
subpart G, “Environmental Program." It 
is the determination of FmHA that this 
action does not constitute a major 
Federal Action significantly affecting 
the quality of the human environment, 
and in accordance with the National 
Environmental Policy Act of 1969, 
Public Law 91-190, an Environmental 
Impact Statement is not required. 

Intergovernmental Consultation 

For the reason set forth in the final 
rule related Notice to 7 CFR part 3015, 
subpart V, 48 FR 29115, June 24. 1983, 
this program/activity is excluded from 
the scope of Executive Order 12372 
which requires intergovernmental 
consultation with State and local 
officials. 

Civil Justice Reform 

This document has been reviewed in 
accordance with Executive Order (EO) 
12778. It is the determination of FmHA 
that this action does not imduly burden 
the Federal Court Systems in that it 
meets all applicable standards provided 
in section 2 of the EO. 

Program Affected 

This change affects a program listed 
in the catalog of Federal Domestic 
Assistance under 10.410, Very Low and 
Low Income Housing Loans. 

List of Subjects in Part 1924 

Housing standards. Low and moderate 
income housing. Rural areas. 

Therefore, part 1924, chapter XVm, 
title 7 Code of Federal Regulations is 
amended as follows: 

PART 1924—CONSTRUCTION AND 
REPAIR 

1. The authority citation for part 1924 
continues to read as follows: 

Authority: 7 U.S.C 1989; 42 U.S.C 1480; 

5 U.S.C 301; 7 CFR 2.23; 7 CFR 2.70. 

Subpart C—Planning and Performing 
Site Development Work 

2. Section 1924.107 is amended by 
revising the introductory text of 
paragraph (e), paragraph (e)(l)(iii), and 
adding paragraph (e)(lHiv) to read as 
follows: 
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§ 1924.107 Location. 

* * * * ♦ 

(e) A scattered site must be planned 
and developed under this subpart, 
subpart A of part 1944, and subpart G 
of part 1940 of this chapter, with 
particular emphasis on location as 
specified in § 1940.304 of this chapter. 

A scattered site must comply with all of 
the following: 

(D* * * 

(iii) May be a site located within a 
subdivision which has HUD or VA 
acceptance that meets the requirements 
of § 1924.119(c) of this subpart, or 

(iv) May be a site locateci in open 
country or a remote rural area. 


Dated: November 4,1992. 

La Veme Ausman, 

Administrator, Farmers Home 
Administration. 

IFR Doc. 92-29186 Filed 12-2-92; 8:45 am) 
WLUNG CODE 3410-07-M 


DEPARTMENT OF TRANSPORTATION 
Federal Aviation Administration 
14CFRPart39 

[Docket No. 92-CE-27-AD; Amendment 39- 
8429; AD 92-26-02] 

Airworthiness Directives; Piper Aircraft 
Corporation PA-31 Series Airplanes 

AGENCY: Federal Aviation 
Administration, DOT. 

ACTION: Fin al rule. __ 

SUMMARY: This amendment supersedes 
Airworthiness Directive (AD) 80-2CM)4, 
which currently requires repetitive 
inspections of the engine baffle seals to 
ensure that they are all positioned 
properly on certain Piper Aircraft 
Corporation (Piper) PA-31 series 
airplanes, and, as terminatir.g action for 
the repetitive inspections, reinforcement 
of any baffle seal that is positioned 
improperly. Several reports have been 
received of improperly positioned 
baffles that had been reinforced. This 
action will (1) retain the inspection 
requirement of AD 80-20-04, but will 
not allow for a termination of the 
repetitive inspections; and (2) allow the 
option of the reinforcement or the 
installation of thicker baffle seals if 
baffle seals are improperly positioned. 
The actions specified by &is AD are 
intended to prevent improper sealing of 
the baffle seals to the engine cowling, 
which could result in high engine 
operating temperatures. 

DATES: Effective January 22,1993. 

The incorporation by reference of 
certain publications listed in the 


regulations is approved by the Director 
of the Federal Register as of January 22, 
1993. 

ADDRESSES: Service information that is 
applicable to this AD may be obtained 
from the Piper Aircraft Corporation, 

2926 Piper Drive, Vero Beach, Florida 
32960. This information may also be 
examined at the Federal Aviation 
Administration (FAA), Central Region, 
Office of the Assistant Chief Counsel, 
Room 1558, 601 E. 12th Street, Kansas 
City, Missouri 64106; or at the Office of 
the Federal Register, 800 North Capitol 
Street, NW., suite 700, Washington, DC. 
FOR FURTHER INFORMATION CONTACT: Ms. 
Juanita Crafl-Lloyd, Aerospace Engineer, 
Propulsion Branch, Atlanta Aircraft 
Certification Office, 1669 Phoenix 
Parkway, Suite 210C, Atlanta, Georgia 
30349; Telephone (404) 991-3810; 
Facsimile (404) 991-3606. 
SUPPLEMENTARY INFORMATION: A 
proposal to amend Part 39 of the Federal 
Aviation Regulations to include an AD 
that is applicable to certain Piper PA- 
31 series airplanes was published in the 
Federal Register on June 5,1992 (57 FR 
23978). The action proposed to 
supersede AD 80—20—04, Amendment 
39-3925 (45 FR 64168, September 29, 
1980), with a new AD that would retain 
the inspection and reinforcement 
requirements of AD 80-20-04, but 
would not allow for the termination of 
the repetitive inspections. The 
reinforcement would be accomplished 
in accordance with Piper Service 
Bulletin (SB) No. 693, dated July 28, 
1980. 

Interested persons have been afforded 
an opportunity to participate in the 
making of this amendment. Due 
consideration has been given to the 
comments received. 

One commenter believes that 
accomplishment of the procedures in 
Piper SB No. 693 is not the solution to 
the baffle problem, particularly with 
older baffle seals. This commenter states 
that these procedures have been 
successful only in a few instances, and 
recommends that this requirement be 
deleted from the proposed AD. The FAA 
concurs that the reinforcement specified 
in Piper SB 693 is not a modification 
that provides a long-term solution to the 
baffle problem, which is why the FAA 
has included the 50 hour time-in-service 
(TIS) repetitive inspection requirement 
in the proposed AD. Therefore, the 
proposed AD is unchanged as a result of 
this comment. 

This same commenter recommends 
(1) increasing the width of the baffle 
seals 1.5 inches; and (2) utilizing 
neoprene fabric instead of the felt seal 
used under the engine oil pan/induction 


chamber, against the engines on the 
fi-ont baffles, and at the engine mounting 
lord mounts. The commenter suggests 
that patterns of this neoprene fabric be 
provided so that this fabric may be 
utilized instead of the expensive factory 
replacement baffles. The FAA does not 
concur because (1) experience has 
shown that longer seals will either sag 
down or fold over, which leaves a gap 
between the baffle and the nacelle and 
prevents a proper air seal; and (2) the 
felt around the engine is not only an air 
seal, but also serves as a chaffing 
protection between the baffle and 
engine or nacelle to prevent metal to 
metal contact (neoprene fabric may not 
function the same way). The proposed 
AD remains unchanged as a result of 
these comments. 

Another commenter states that, based 
upon experience with the inspection 
and modification of baffle seals in 
accordance with Piper SB No. 693, the 
baffle seals fold back because (1) the 
factory installed baffle material is too 
thin and is easily folded back when the 
cowls are reinstalled without carefully 
ositioning the seals forward; (2) the 
affle seals are cut too short and are 
blown back by air pressure; and (3) 
when the reinforcement of the baffle 
seals is accomplished in accordance 
with Piper SB No. 693, the forward 
baffle deteriorates further and the 
weight of the reinforcement material 
causes the forward seal to bend or sag 
forward because the reinforcement is 
glued and riveted only to the seal and 
does not attach to the metal baffle. The 
commenter suggests that AD 80-20-04 
be removed and replaced with a new 
AD that allows the installation of baffle 
seals with material that is thicker than 
the original Piper material, which does 
not break down, fold over, or lose 
stiffness. The FAA is aware of thicker 
material that will provide at least the 
same chaffing protection as the original 
material and concurs that the proposed 
AD should allow for this installation. 
Since the NPRM proposed the removal 
of AD 80-20-04, the only change to the 
proposal will be the option of installing 
thidker (Va inch) seal material in 
accordance with Piper Kit 764 093 as 
referenced in Piper Service Letter No. 
875, dated May 11,1981, or an FAA- 
approved equivalent, and then 
repetitively Inspecting the baffle seals at 
100-hour TIS intervals instead of 50- 
hour TIS intervals. 

No comments were received on the 
FAA’s determination of the cost to the 
public. 

After careful review of all available 
information including the service 
information and the comments 
discussed above, the FAA has 
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determined that air safety and the 
public interest require the adoption of 
the rule as proposed except for (1) the 
option of installing thicker (Vs indi) seal 
material in accordance with Piper Kit 
764 093 as referenced in Piper Service 
Letter No. 875, dated May 11.1981. or 
an FAA-approved equivalent, and then 
repetitively inspecting the baffle seals at 
100-hour TIS intervals instead of 50- 
hour TIS intervals; and (2) minor 
editorial corrections. The FAA has 
determined that the addition of this 
installation option and the minor 
editorial corrections will not change the 
meaning of the AD nor add any 
additional burden upon the public than 
was already proposed. 

The FAA estimates that 2,448 
airplanes in the U.S. registry will be 
affected by this AD. that it will take 
approximately .5 workhours per 
airplane to accomplish the required 
inspection, and that the average labor 
rate is approximately $55 an hour. Since 
an owner/operator who holds a private 
pilot certiflcate as authorized by FAR 
43.7 is allowed to accomplish the 
required inspection, the only cost 
impact upon the public would be the 
time it takes to accomplish this 
infection. 

The airplane operator has the option 
of installing thicker baffle seals and then 
extending the repetitive inspection 
interval time from 50 hours TIS to 100 
hours TIS. This installation will take 
approximately 1 workhour to 
accomplish at an average labor rate of 
$55 an hour. Parts cost $1,568. Based on 
these figures, the cost impact upon any 
U.S. oj>erator who wishes to accomplish 
this baffle seal installation is $1,623 per 
airplane. The only difference between 
this AD and AD 80-20-04, which will 
be superseded by this action, is the time 
incurred through repetitive interval 
inspections and the cost to install 
thicker baffle seals, if desired. If this 
installation were accomplished, the 
time incurred through repetitive interval 
infections will be reduced 50 percent. 

The regulations adopted herein will 
not have substantial direct effects on the 
States, on the relationship between the 
national government and the States, or 
on the distribution of power and 
responsibilities among the various 
levels of government. Therefore, in 
accordance with Executive Order 12612. 
it is determined that this final rule does 
not have sufficient federalism 
implications to warrant the preparation 
of a Federalism Assessment. 

For the reasons discussed above, I 
certify that this action (1) is not a “major 
rule** under Executive Order 12291; (2) 
is not a ‘‘significant rule** under DOT 
Regulatory Policies and Procedures (44 


FR 11034, February 26,1979); and (3) 
will not have a significant economic 
impact, positive or negative, on a 
substantial number of small entijties 
under the criteria of the Regulatory 
Flexibility Act. A copy of the final 
evaluation prepared for this action is 
contained in the Rules Docket. A copy 
of it may be obtained by contacting the 
Rules Docket at the location provided 
under the caption “ADDRESSES**. 

List of Subjects in 14 CFR Part 39 

Air transportation. Aircraft, Aviation 
safety. Incorporation by reference, 
Safety. 

Adoption of the Amendment 

Accordingly, pursuant to the 
authority delegated to me by the 
Administrator, the Federal Aviation 
Administration amends 14 CFR part 39 
of the Federal Aviation Regulations as 
follows: 

PART 39—AIRWORTHINESS 
DIRECTIVES 

1. The authority citation for part 39 
continues to read as follows: 

Authority: 49 U.S.C. App. 1354(a), 1421 
and 1423; 49 U.S.C. 106(g); and 14 CFR 
11.89. 

§39.13 [Amended] 

2. Section 39.13 is amended by 
removing AD 80-20-04. Amendment 
39-3925 (45 FR 64168. September 29. 
1980), and by adding the following new 
airworthiness directive: 

92-26-02 Piper Aircraft Corporation: 
Amendment 39-8429; Docket No. 92- 
CE-27-AD. Supersedes AD 80-20-04. 
Amendment 39-3925. 

Applicability: Model PA-31, PA-31-300, 
and PA-31-325 airplanes (serial numbers 
31-2 through 31-8012089). and Model PA- 
31-350 airplanes (serial numbers 31-5001 
through 31-8052199), certificated in any 
category. 

Compliance: Required initially within the 
next 50 hours time-in-service (TIS) after the 
effective date of this AD, unless already 
accomplished (compliance with AD 80-20- 
04, Amendment 39-3925), and thereafter as 
indicated. 

To prevent improper sealinc of the baffle 
seals to the engine cowling, which could 
result in high engine operating temperatures, 
accomplish the following: 

(a) Visually inspect the engine baffle seals 
for proper positioning by using a light and 
looking in air inlets and access doors to 
ensure that forward seals and lower aft seals 
are all facing forward and not blown back. 

(b) If baffle seals are improperly positioned 
(blown back), prior to further flight, 
accomplish one of the following: 

(1) Reinforce the seals in accordance with 
the instructions in Piper Service Bulletin No. 
693, dated July 28,1980, and reinspect as 
specified in paragraph (a) of this AD at 
intervals not to exceed 50 hours TIS. 


(2) Install thicker baffle seals in accordance 
with Piper Kit 764 093 as referenced in Piper 
Service Letter 875, dated May 11.1981, or an 
FAA-approved equivalent, unless already 
accomplished, and reinspect in accordance 
with paragraph (a) of this AD at intervals not 
to exceed 100 hours TIS. 

Note 1: The accomplishment of the baffle 
seals reinforcement or installation in 
accordance with paragraph (b)(1) or (b)(2), 
respectively, does not eliminate the repetitive 
inspection requirement of this AD. 

(c) The repetitive inspections required by 
paragraphs (b)(1) and (b)(2) of this AD may 
be performed by the owner/o{>erator holding 
at least a private pilot certificate as 
authorized by FAR 43.7, and must be entered 
into the aircraft records showing compliance 
with this AD in accordance with FAR 43.11. 

(d) Special flight permits may be issued in 
accordance with FAR 21.197 and 21.199 to 
operate the airplane to a location where the 
requirements of this AD can be 
accomplished. 

(e) An alternative method of compliance or 
adjustment of the initial or repetitive 
compliance times that provides an equivalent 
level of safety may be approved by the 
Manager, Atlanta Aircraft Certification 
Office, 1669 Phoenix Parkway, Suite 210C, 
Atlanta, Georgia 30349. The request shall be 
forwarded through an appropriate FAA 
Maintenance Inspector, who may add 
comments and then send it to the Manager, 
Atlanta Aircraft Certification Office. 

Note 2: Information concerning the 
existence of approved alternative methods of 
compliance with this AD, if any, may be 
obtained from the Atlanta Aircraft 
Certification Office. 

(f) The reinforcement required by this AD 
shall be done in accordance with Piper 
Service Bulletin No. 693, dated July 28,1980. 
The installation required by this AD shall be 
accomplished in accordance with Piper Kit 
764 093 as referenced in Piper Service Letter 
No. 875, dated May 11.1981. This 
incorporation by reference was approved by 
the Director of the Federal Register in 
accordance with 5 U.S.C 552(a) and 1 CFR 
part 51. Copies may be obtained from the 
Piper Aircraft Corporation, 2926 Piper Drive, 
Vero Beach, Florida 32960. Copies may be 
inspected at the FAA, Central Region, Office 
of the Assistant Chief Counsel, room 1558, 

601 E. 12th Street, Kansas City, Missouri, or 
at the Office of the Federal Register, 800 
North Capitol Street, NW., suite 700, 
Washington, DC. 

(g) This amendment (39-8429) supersedes 
AD 80-20-04, Amendment 39-3925. 

(h) This amendment (39-8429) becomes 
effective on January 22,1993. 

Issued in Kansas City, Missouri, on 
November 24.1992. 

Gerald W. Pierce, 

Acting Manager, Small Airplane Directorate, 
Aircraft Certification Service. 

(FR Doc. 92-29259 Filed 12-2-92; 8:45 am 
BILUNG CODE 4910-13-M 
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Coast Guard 

33 CFR Part 117 
[CGD7-92-44] 

Drawbridge Operation Regulations; 

Gulf Intracoastal Waterway, FL 

AGENCY: Coast Guard, DOT. 

ACTION: Temporary final rule with 
request for comments. 

summary: The Coast Guard is 
temporarily changing the regulations 
governing four drawbridges for 60 days 
beginning December 1,1992, to test 
proposed revisions to their operating 
schedules. Three of the drawbridges are 
over the Gulf Intracoastal Waterway; the 
Ringling Causeway Drawbridge, mile 
73.6, at Sarasota, the Cortez Drawbridge, 
mile 87.4, at Cortez, and the Anna Maria 
Drawbridge, mile 89.2, at Bradenton. 

The fourth drawbridge is the State Road 
789 bridge over New Pass, mile 0.0, at 
Sarasota. 

DATES: Comments must be received on 
or before January 15,1993. This rule is 
effective on December 1,1992, and 
terminates on January 31,1992. 
ADDRESSES: Comments may be mailed to 
Commander (oan). Seventh Coast Guard 
District, 909 SE. 1st Avenue, Miami, 
Florida 33131-3050, or may be 
delivered to room 406 at the above 
address between 8 a.m. and 3 p.m., 
Monday through Friday, except Federal 
hohdays. For information concerning 
comments the telephone number is 
(305) 536-4103. 

The Commander, Seventh Coast 
Guard District maintains the public 
docket for this rulemaking. Comments 
will become part of this docket and will 
be available for inspection or copying at 
the above address. 

FOR FURTHER INFORMATION CONTACT: 

Mr. Ian MacCartney, Project Manager, 
Bridge Section, at (305) 536-4103. 
SUPPLEMENTARY INFORMATION: 

Request for Comments 

The Coast Guard encourages 
interested persons to participate in this 
rulemaking by submitting written data, 
views or arguments. Persons submitting 
comments should include their names 
and addresses, identify this rulemaking 
(CGD7-92-44) and the specific section 
of this proposal to which each comment 
applies, and give the reason for each 
commant. The Coast Guard requests that 
all comments and attachments be 
submitted in an unbound format 
suitable for copying and electronic 
filing. If not practical, a second copy of 
any bound material is requested. 

Persons wanting acknowledgment of 


receipt of comments should enclose a 
stamped, self-addressed postcard or 
envelope. 

The Coast Guard will consider all - 
comments received during the comment 
period. It may change this proposal in 
view of the comments. 

The Coast Guard plans no public 
hearing. Persons may request a public 
hearing by writing to Mr. Ian 
MacCartney at the address under 
“ADDRESSES.” The request should 
include reasons why a hearing would be 
beneficial. If it determines that the 
opportunity for oral presentations will 
aid this rulemaking, the Coast Guard 
will hold a public hearing at a time and 
place announced by a later notice in the 
Federal Register. 

Drafting Information 

The principal persons involved in 
drafting this document are Ian 
MacCartney, Project Manager, and 
Lieutenant J.M. Losego, Project Counsel. 

Background and Purpose 

On May 8, and June 29,1992, the 
Coast Guard published four notices of 
proposed rulemaking entitled 
Drawbridge Operation Regulations in 
the Federal Register (CGD7-92-25, 
Drawbridge Operation Regulations; Gulf 
Intracoastal Waterways, FT. 57 FR 
19833; CGD7-92-26, Drawbridge 
Operation Regulations; Gulf Intracoastal 
Waterway, FL. 57 FR 19834; CGD7—92— 
28, Drawbridge Operation Regulations; 
New Pass, FL. 57 FR 19835; and CGD7- 
92-27, Drawbridge Operation 
Regulations; Gulf Intracoastal 
Waterway, FL. 57 FR 28816). This 60 
day test is being made to determine 
whether the proposed changes to the 
regulations would relieve highway 
traffic congestion while still meeting the 
reasonable needs of navigation. 

Discussion of Proposed Amendments 

The Ringling drawbridge presently 
opens on signal except that from 7:30 
a.m. to 6 p.m., the draw need open only 
on the hour and half hour. In response 
to a request from the Sarasota/Manatee 
Metropolitan Planning Organization 
(MPO) and the Florida Department of 
Transportation (FDOT), the bridge 
owner, the half hour opening schedule 
during this test will commence 30 
minutes earlier at 7 a.m. instead of 7:30 
a.m. This should reduce early morning 
traffic congestion caused by bridge 
openings. 

The Cortez and Anna Maria 
drawbridges presently open on signal; 
except that from 9 a.m. to 6 p.m. on 
Saturdays, Sundays and Federal 
hohdays, the draw need open only on 
the hour, quarter hour, half hour and 


three-quarter hour. From December 1 to 
May 31, Monday through Friday, from 
9 a.m. to 6 p.m., the draw need open 
only on the hour, quarter-hour, half- 
hour, and three-quarter hour. In 
response to a request from the MPO and 
FDOT for a 30 minute opening 
schedule, the Coast Guard has evaluated 
the impact on navigation and highway 
traffic and determined that a 20 minute 
schedule may be more appropriate. 

The New Pass drawbridge presently 
opens on signal; except that from 7 a.m. 
to 6 p.m. Monday through Friday, 
except Federal holidays, and from 10 
a.m. to 6 p.m. on Saturdays, Sundays, 
and Federal holidays, the draw need 
open only on the hour, 20 minutes past 
the hour and 40 minutes past the hour. 

In response to a request from the MPO 
and FDOT, the Coast Guard evaluated 
the navigational impacts and 
determined that the strong cross winds, 
heavy currents and extensive shoaling 
near "the bridge create holding 
conditions that could become unsafe for 
navigation if the opening schedule is 
extended to 30 minutes. The Coast 
Guard cannot support a 30 minute 
opening schedule but does propose 
extending the existing 20 minute 
schedule. These changes should reduce 
traffic delays without unreasonably 
impacting navigation. 

Regulatory Evaluation 

This rule is considered to be not 
major under Executive Order 12291 and 
not significant under the Department of 
Transportation Regulatory Policies and 
Procedures (44 FR 11034; February 26, 
1979). The Coast Guard expects the 
economic impact of this rule to be so 
minimal that a full regulatory evaluation 
is unnecessary. We conclude this 
because the rule exempts tugs with 
tows. 

Small Entities 

Under the Regulatory Flexibility Act 
(5 U.S.C. 601 et seq.), the Coast Guard 
must consider whether this rule will 
have a significant economic impact on 
a substantial number of small entities. 
“Small entities” include independently 
owned and operated small businesses 
that are not dominant in their field and 
that otherwise qualify as “small 
business concerns” under section 3 of 
the Small Business Act (15 U.S.C. 632). 

Since tugs with tows are exempt from 
this proposal, the economic impact is 
expected to be so minimal, the Coast 
Guard certifies under 5 U.S.C. 605(b) 
that this rule will not have a significant 
impact on a substantial number of small 
entities. 
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Collection of Information 

This rule contains no collection of 
information requirements under the 
Paperwork Reduction Act (44 U.S.C. 
3501 et seq.). 

Federalism 

The Coast Guard has analyzed this 
rule in accordance with the principles 
and criteria contained in Executive 
Order 12612, and has determined that 
this rule does not have sufficient 
federalism implications to warrant the 
preparation of a Federalism Assessment. 

Environment 

The Coast Guard considered the 
environmental impact of this rule and 
concluded that, under section 2.B.2.g.(5) 
of Commandant Instruction M16475.1B, 
promulgation of operating requirements 
or procedures for drawbridges is 
cat^orically excluded from further 
environmental documentation. A 
Categorical Exclusion Determination is 
available in the docket for inspection or 
copying where indicated under 
“ADDRESSES.” 

List of Subjects in 33 CFR Part 117 
Bridges. 

For the reasons set out in the 
preamble, the Coast Guard amends 33 
CFR part 117 as follows: 

PART 117—DRAWBRIDGE 
OPERATION REGULATIONS 

1. The authority citation for part 117 
continues to read as follows: 

Authority: 33 U.S.C. 499; 49 CFR 1.46; 33 
CFR 1.05-l(g). 

2. In § 117.287, paragraphs (c), (d) (1) 
and (2) are temporarily revised to read 
as follows: 

§ 117.287 Gulf Intracoastal Waterway. 

* ♦ * ★ ♦ 

(c) The draw of the Ringling 
Causeway (SR 780) bridge, mile 73.6, at 
Sarasota, shall open on signal; except 
that, from 7 a.m. to 6 p.m., the draw 
need open only on the hour and half 
hour. 

(d) (1) The draw of the Cortez (SR 684) 
bridge, mile 87.4, shall open on signal; 
except that from 7 a.m. to 6 p.m., the 
draw need open only on the hour, 
twenty minutes past the hour and forty 
minutes past the hour. 

(2) The draw of the Anna Maria (SR 
64) bridge, mile 89.2, shall open on 
signal; except that from 7 a.m. to 6 p.m., 
the draw need open only on the hour, 
twenty minutes past the hour and forty 
minutes past the hour. 

* * * n n 

3. Section 117.311 is temporarily 
revised to read as follows: 


S 117.311 NSW Pass. 

The draw of the State Road 789 
bridge, mile 0.0, at Sarasota, shall open 
on signal; except that, from 7 a.m. to 6 
p.m., the draw need open only on the 
hour, twenty minutes past the hour and 
forty minutes past the hour. Public 
vessels of the United States, tugs with 
tows, and vessels in a situation where 
a delay would endanger life or property 
shall, upon proper signal, be passed at 
any time. 

Dated: November 12,1992. 

William P. Leahy, 

Hear Admiral, U.S. Coast Guard, Commander, 
Seventh Coast Guard District. 

[FR Doc. 92-29348 Filed 12-2-92; 8:45 ami 

BILUNO CODE 491S-14-4I 


33 CFR Part 165 

[COTP Bahimors, MD Regulation 92-05-32] 

Safety Zone Regulation: Little Round 
Bay, Severn River, MD 

AGENCY: Coast Guard, DOT. 

ACTION: Temporary final rule. 

SUMMARY: The Coast Guard Marine 
Safety Office Baltimore is establishing 
safety zones for the Southern 
Distribution Office Department of 
Baltimore Gas and Electric in the Little 
Round Bay region of the Severn River, 
MD. Baltimore Gas and Electric will be 
installing three conductor, submarine 
cables across the Little Round Bay. This 
installation will begin from St. Helena 
Island and continue west to the 
mainland at Ridgley Road in Anne 
Anmdel County, MD. These safety 
zones are needed to protect commercial 
and recreational vessel traffic and to 
provide for the safety of life and 
property on navigable waters. Entry into 
this safety zone is prohibited unless 
authorized by the Captain of the Port. 
effective DATE: This regulation becomes 
effective on November 17,1992, at 8 
a.m. and terminates at 5 p.m., December 
11,1992, unless sooner terminated by 
the Captain of the Port, Baltimore, 
Maryland. Hours of operation will be 
from 8 a.m. to 5 p.m. daily. 

FOR FURTHER INFORMATION CONTACT: 

LTJG Mark R. Williams, U.S. Coast 
Guard. Meirine Safety Office Baltimore, 
U.S. Custom House, 40 South Gay 
Street, Baltimore, Maryland 21202- 
4022, (410) 962-5105. 

SUPPLEMENTARY INFORMATION: In 
accordance with 5 U.S.C. 553, a notice 
of proposed rulemaking (NPRM) has not 
been published for this regulation and 
good cause exists for making it effective 
in less than 30 days from the date of 
Federal Register publication. 


Specifically, the Southern Distribution 
Department of Baltimore Gas and 
Electric Company requested Coast 
Guard assistance on October 20,1992, 
leaving insufficient time to publish an 
NPRM in advance of the event. 
Publishing an NPRM and delaying its 
effective date would be contrary to the 
public interest since immediate action is 
needed to prevent any damage to vessels 
or equipment which could be caused by 
vessels interfering with or underway 
near the cable operation. 

Drafting Information 

The drafters of this regulation are 
LTJG Mark R. Williams, project officer 
for the Captain of the Port, Baltimore, 
Ma^land and LCDR K.B. Letoumeau, 
project counsel. Fifth Coast Guard 
District legal staff. 

Discussion of Regulation 

On October 20,1992 Baltimore Gas 
and Electric requested Coast Guard 
assistance during the installation of 
three conductor, submarine cables 
across the Little Roimd Bay region of the 
Severn River Maryland to take place 
November 16,1992 to December 11, 
1992. The operation will include diving 
operations and a tug boat and barge with 
a cable reel placed upon the barge. The 
safety zones will consist of a circle with 
a 100 yard radius around the diving 
platform; a circle with a 100 yard radius 
around the tug and a circle with a 100 
yard radius around the barge. The safety 
zone will encircle the diving platform, 
the tug and its barge only, as work 
progresses across the bay. The work area 
is described as follows: A line drawn 
from latitude 39-02-30 North, longitude 
076-33-58 West westward to latitude 
39-02-33 North, longitude 076—34—27 
West. Baltimore Gas and Electric 
Company will have the tug “Little Blu” 
and the diving platform on station, 
monitoring channel 13 VHF-FM during 
the laying of the cable and the 
embedding of the cable in the river 
bottom. 

This regulation is issued pursuant to 
33 U.S.C. 1231 as set out in the 
authority citation for all of part 165, 

Regulatory Evaluation 

This regulation is not considered 
major under Executive Order 12291 and 
is non-significant under Department of 
Transportation regulatory policies and 
procedures (44 FR 11034; February 26, 
1979). 

Federalism Assessment 

This action has been analyzed in 
accordance with the principles and 
criteria contained in Executive Order 
12612, and it has been determined that 
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the emergency rule does not raise 
sufficient federalism implications to 
warrant the preparation of a Federalism 
Assessment. This proposal contains no 
collection of information requirements 
under the Paperwork Reduction Act (44 
U.S.C. 3501 et seq.) 

List of Subjects in 33 CFR Part 165 

Harbors, Marine safety. Navigation 
(water), Security measures. Vessels. 
Waterways. 

Regulation 

In consideration of the foregoing, 
subpart F of part 165 of title 33, Ck)de 
of Federal Regulations is amended as 
follows: 

1. The authority citation for part 165 
continues to read as follows: 

Authority; 33 U.S.C. 1231: 50 U.S.C 191; 

33 CFR 1.05-l(g). 6.04-1. 6.04-6, and 160.5; 
49 CFR 1.46. 

2. A new section 165.T0551 is added 
to read as follows: 

§ 165.T0551 Safety Zones: Uttte Round 
Bay, Severn River, MD. 

(a) Location: The following areas are 
safety zones: A circle with a 100 yard 
radius around the Baltimore Gas & 
Electric Co. diving platform, a circle 
with a 100 yard radius around the tug 
“Little Blu*’ and a circle with a 100 yard 
radius around the barge as it transits 
from St. Helena Island to the mainland 
at Ridgley Road, Anne Anmdel County. 
MD. The operating area of this cable 
will be from latitude 30-02-30 North, 
longitude 076-33-58 West and latitude 
39-02-33 North, longitude 076-34-27 
West, a line drawn between these points 
around the diving platform and the tug 
as it transits, but will not severely 
restrict smallcraft traffic. 

(b) Effective Date: This regulation 
becomes effective on November 17, 

1992, at 8 a.m. and terminates at 5 p.m., 
December 11.1992, unless terminated 
sooner by the Captain of the Port, 
Baltimore. Maryland. Hours of operation 
will be from 8 a.m. to 5 p.m. daily. 

(c) Regulation: 

(1) In accordance with the general 
regulations in 33 CFR 165.23 of this 
part, entry into the safety zone is 
prohibited unless authorized by the 
Captain of the Port or his designated 
representative. 

(2) The operator of any vessel in the 
immediate vicinity of this safety zone 
shall: 

(i) Stop the vessel immediately upon 
being directed to do so by any 
commissioned, warrant, or petty officer 
on board a vessel displaying a Coast 
Guard Ensign. 

(ii) Proceed as directed by any 
commissioned, warrant, or petty officer 


on board a vessel displaying a Coast 
Guard Ensign. 

(3) Any spectator on any vessel may 
anchor outside of the regulated area 
specified in paragraph (2){a) of these 
regulations, but may not block a 
navigable channel. 

(d) Definitions: The designated 
representative of the Captain of the Port 
is any Coast Guard commissioned, 
warrant or petty officer who has been 
authorized by the Captain of the Port, 
Baltimore, Maryland to act on his 
behalf. The Captain of the Port and the 
Duty Officer at the Marine Safety Office, 
Baltimore, Maryland can be contacted at 
telephone number (410) 962-5i05. 

Dated: November 17,1992. 

R.L Edmiston, 

Captain, U.S. Coast Guard, Captain of the 
Port, Baltimore, Maryland. 

[FR Doc. 92-29229 Filed 12-2-92; 8:45 am) 
BtLUNG CODE 4910-14-M 


33 CFR Part 165 

[COTP San Francisco Regulation SF-92-10] 

Safety Zone Regulation; San Francisco 
Bay, CA 

AGENCY: Coast Guard, DOT. 

ACTION: Tempyorary final rule. 

SUMMARY: The Coast Guard is 
establishing a safety zone on the waters 
of San Francisco Bay, California, west of 
the Ferry Plaza Pier during the fireworks 
display on December 7,1992. The safety 
zone is necessary to protect the boating 
spectators during the event by keeping 
them away from the barge where the 
fireworks are to be launched. 

EFFECTIVE DATE: This regulation becomes 
effective at 8:45 p.m. P.d.t., December 7, 
1992, and terminates at 10 p.m., P.d.t. 
December 7,1992, unless canceled 
earlier by the Captain of the Port. 

FOR FURTHER INFORMATION CONTACT: 
Lieutenant Richard Naccara, Coast 
Guard Marine Safety Office, San 
Francisco, CA, (510) 437-3073. 
SUPPLEMENTARY INFORMATION: In 
accordance with 5 U.S.C. 553, a Notice 
of Proposed Rulemaking (NPRM) was 
not published for this regulation, and 
good cause exists for making it effective 
in less than 30 days after F^eral 
Register publication. Publishing an 
NTRM and delaying its effective date 
would be contrary to the public interest 
since immediate action is needed to 
safeguard local boaters on the scheduled 
date. 

DRAFTING INFORMATION: The drafters of 
this regulation are Lieutenant Richard 
Naccara. Project Officer for the Captain 
of the Port, and Captain Bruce Weule, 


Project Attorney, Eleventh Coast Guard 
District Legal Office. 

DISCUSSION OF REGULATION: The event 
requiring this regulation is a fireworks 
display to be held by the Gabbiano 
restaurant on 7 December 1992 at or 
about 8:45 p.m. P.d.t. The fireworks will 
be launched over the water from a barge 
located 300 feet due west of the Feiry 
Plaza Pier, San Francisco. California, at 
position 37-4r-47^N, 122-23-25" W. 
The Safety Zone will be the area of a 
^uare centered on the above point with 
the distance of 300 feet to any edge of 
the square. Previous fireworl^ displays 
in San Francisco Bay have attracted 
many boaters and a Safety Zone will 
provide the Captain of the Port with the 
authority necessary to ensure that 
boating spectators are not injured as a 
result of the fireworks display. This 
regulation is issued pursuant to 33 
U.S.C. 1225 and 1231 as set out in the 
authority citation for all of part 165. 

List of Subjects in 33 CFR Part 165 

Harbors. Marine safety, Navigation 
(water). Security measures. Vessels, 
Waterways. 

Regulation 

In consideration of the foregoing, 
subpart C of part 165 of title 33, Code 
of Federal Regulations, is amended as 
follows: 

1. The authority citation for part 165 
continues to read as follows: 

Authority: 33 U.S.C. 1231; 50 U.S.C. 191; 

33 CFR 1.05-l(g). 6.04-1, 6.04-6. and 160.5; 
and 49 CFR 1.46. 

2. A new temporary section 
165.T1170 is added to read as follows: 

§ 165.T1170 Safety Zone: San Francisco 
Bay, CA. 

a. Location. The following area is a 
safety zone: The waters of San Francisco 
Bay, California, an area encompassed by 
the points; 

Latitude 37-47-52" North Longitude 
122-23-24" West 

Latitude 37-47'-48" North Longitude 
122-23-31" West 

Utitude 37-47'-42" North Longitude 
122-23-25" West 

Latitude 37-47'-47" North Longitude 
122-23-19" West 

centered at 37-47'-47" N, 122-23'-25" 
W. 

b. Effective Date. This regulation 
becomes effective at 8:45 p.m., P.d.t., 
December 7,1992, and terminates at 10 
p.m., P.d.t., December 7.1992 unless 
canceled earlier by the Captain of the 
Port. 

c. Regulations. In accordance with the 
general regulations in § 165.23 of this 
part, entry into this zone is prohibited 
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unless authorized by the Captain of the 
Port. 

Dated: 20 November 1992. 

J. M. MacDooald, 

Captain, U.S. Coast Guard. 

[FR Doc. 92-29347 Filed 12-2-92; 8:45 am] 
BILUNQ CODE 401O-14-M 


DEPARTMENT OF VETERANS 
AFFAIRS 

38 CFR Part 21 
RtN 2900-AF11 

Expanded Benefit Payment for Certain 
Officers and Former Officers 

AGENCY: Department of Veterans Affairs. 
ACTION: Final regulations. 

SUMMARY: The Department of Veterans 
Affairs Nurse Pay Act of 1990 requires 
VA (Department of Veterans Affairs) to 
make payments to certain military 
officers and former officers who were 
commissioned in 1977 or 1978. These 
regulations will acquaint the public 
with the way in which VA will 
administer these payments. 

EFFECTIVE DATE: August 15, 1990. 

FOR FURTHER INFORMATION CONTACT: June 
C. Schaeffer (225), Assistant Director for 
Policy and Program Administration, 
Education Service, Veterans Benefits 
Administration, Department of Veterans 
Affairs. 810 Vermont Avenue, NW., 
Washington, DC 20420, (202) 233-2092. 
SUPPLEMENTARY INFORMATION: On pages 
14488 through 14490 of the Federal 
Register of April 21,1992, there were 
published interim regulations to amend 
38 CFR part 21 in order to implement 
provisions of the Department of 
Veterans Affairs Nurse Pay Act of 1990 
which provide for an expanded benefit 
payment for certain officers and former 
officers. Interested people were given 30 
days to submit comments, suggestions 
or objections. VA received no 
comments, suggestions or objections. 
Accordingly, VA is making the interim 
regulations permanent. 

The interim regulations contained 
references to sections of title 38, U.S. 
Code. These reflected the way in which 
the sections were numbered before the 
enactment of Pubfic Law 102-83. Since 
Public Law 102-83 renumbered most of 
those sections, the references reflect the 
numbering system introduced by that 
law. There have been no substantive 
changes firom the interim regulations. 

The Department of Veterans Affairs 
has determined that these amended 
regulations do not contain a major rule 
as that term is defined by E.0.12291, 
entitled Federal Regulation. The 


regulations will not have a $100 million 
annual effect on the economy, and will 
not cause a major increase in costs or 
prices for anyone. They will have no 
significant adverse effects on 
competition, employment, investment, 
productivity, innovation, or on the 
ability of the United States-based 
enterprises to compete with foreign- 
based enterprises in domestic or export 
markets. 

The Secretary of Veterans Affairs has 
certified that these amended regulations 
will not have a significant economic 
impact on a substantial number of small 
entities as they are defined in the 
Regulatory Flexibility Act (RFA), 5 
U.S.C. 601-612. Pursuant to 5 U.S.C. 
605(b), the amended regulations, 
therefore, are exempt from the initial 
and final regulatory flexibility analyses 
requirements of sections 603 and 604. 

This certification can be made 
because the regulations affect only 
individuals. They will have no 
significant economic impact on small 
entities, i.e., small businesses, small 
private and nonprofit organizations and 
small governmental jurisdictions. 

VA finds that good cause exists for 
making these new regulations, like the 
provision of law they implement, 
retroactively effective on August 15, 
1990. These regulations are intended to 
achieve a benefit for individuals. The 
maximum benefits intended in the 
legislation will be achieved through 
prompt implementation. Hence, a 
delayed effective date would be contrary 
to statutory design, would complicate 
administration of the provision of law, 
and might result in the denial of a 
benefit to someone who is entitled to it. 

There is no Catalog of Federal Domestic 
Assistance number for this program. 

List of Subjects in 38 CFR Part 21 

Civil rights. Claims, Education, Grant 
programs—education. Loan programs— 
education. Reporting and recordkeeping 
requirements. Schools, Veterans, 
Vocational education. Vocational 
rehabilitation. 

Approved: August 11,1992. 

Edward J. Derwinski, 

Secretary of Veterans Affairs. 

For the reasons set out in the 
preamble, 38 CFR part 21 is amended as 
set forth below; 

PART 21—VOCATIONAL 
REHABILITATION AND EDUCATION 

1. In part 21, subpart F-2 is 
republished for the convenience of the 
reader as follows. 


Subpart F-2—Officer Adjustment Benefit 

Sec. 

21.4700 Eligibility for benefit payments. 

21.4701 Application. 

21.4702 Election. 

21.4703 Officer adjustment benefit 
payment. 

21.4704 Provisions not applicable to this 
subpart. 

21.4705 Delegation of authority. 

Authority; Pub. L. 101-366, sec. 207,104 

Stat. 442. 

Subpart F-2 Officer Adjustment 
Benefit; Officer Adjustment Benefit 
Program 

§ 21.4700 Eligibility for benefit payment 
An individual who, during 1977 or 
1978 was attending a service academy 
or was a member of the Senior Reserve 
Officers Training Corps may be eligible 
to receive a payment firom VA for 
educational programs which the 
individual subsequently pursued, 
provided the individual meets the 
eligibihty criteria stated in paragraph (a) 
of this section. 

(a) Benefit payment dependent upon 
meeting eligibility criteria. An 
individual who makes application 
pursuant to § 21.4701 of this subpart 
may elect to receive a benefit payment 
as provided in § 21.4703 of this subpart, 
if the individual— 

(1) Before January 1,1977, 
commenced the third academic year as 
a cadet or midshipman at one of the 
service academies or the third academic 
year as a member of the Senior Reserve 
Officers* Training Corps in a program of 
educational assistance under section 
2104 or 2107 of title 10, United States 
Code; 

(2) Served on active duty for a period 
of more than 180 days pursuant to an 
appointment as a commissioned officer 
received upon waduation from one of 
the service academies or upon 
satisfactory completion of advanced 
training (as defined in section 2101 of 
title 10, United States Code) as a 
member of the Senior Reserve Officers* 
Training Corps; 

(3) After that period of active duty— 

(i) Was discharged or released imder 
conditions other than dishonorable, or 

(ii) Continued to serve on active duty 
without a break in service; and 

(4) If he or she is enrolled in the Post- 
Vietnam Era Veterans* Educational 
Assistance Program (VEAP) provided 
under chapter 32, title 38, United States 
Code (subpart G of this part), submits to 
the Secretary of Veterans Affairs, in the 
form and manner as the Secretary shall 
prescribe, an irrevocable election to be 
disenrolled from that program. (See 

§ 21.5058 and § 21.5064 of this part). 
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(Authority; Pub. L. 101-366. sec. 207,104 
Stat. 442) (Aug. 15.1990) 

(b) Definitions. For the purposes of 
this section— 

(1) The term service academy 
means— 

(1) The United States Military 
Academy, 

(ii) The United States Naval Academy, 

(iii) The United States Air Force 
Academy, or 

(iv) The United States Coast Guard 
Academy; 

(2) The term active duty has the 
meaning given this term by 38 U.S.Q 
101 ( 21 ). 

(Authority: Pub. L. 101-366, sec. 207,104 
Stat 442) (Aug. 15,1990) 

§21.4701 Application. 

Each individual described In 
§ 21.4700(a) of this subpart, who wishes 
to receive a payment as provided in 
§ 21.4703 of this subpart, shall file an 
application with VA on or before 
December 31,1991. The application 
shall be In the form prescribed by the 
Secretary of Veterans Affairs. 

(Authority: Pub. L, 101-356, sec. 207,104 
Stat. 442) (Aug. 15,1990) 

§21.4702 Election. 

For the purposes of this subpart VA 
will deem a participant in VEAP to have 
made an irrevocable election to be 
disenrolled from VEAP when the 
individual— 

(a) Is described in § 21.4700 of this 
subpart, and 

(b) Files an application for and an 
election of benefits under § 21.4701 of 
this subpart. 

(Authority: Pub. L 101-366, sec 207,104 
Stat 442) (Aug. 15,1990) 

§ 21.4703 Officer adjustment benefit 
payment 

(a) Previous VEAP payments will 
affect the payment amount. VA will 
make a payment to each individual 
found eligible under § 21.4700 of this 
subpart, who makes a timely application 
under § 21.4701 of this subpart, and, if 
required, an election under § 21.4702 of 
this sid)part, in an amount to be 
determined as follows. 

(1) If the individual has received 
educational assistance under chapter 32, 
title 38. United States Code, for the 
pursuit of a program (or programs) of 
education, VA will— 

(i) Determine the amount of 
educational assistance allowance the 
individual would have received under 
chapter 34, title 38, United States Code 
for pursuit of that program (or programs) 
during the period ending on D^ember 
n, 1989; 


(ii) Determine the amount of the 
educational assistance that the 
individual received under chapter 32, 
title 38. United States Ck)de, for the 
pursuit of that program (or pro^ams) 
during the same period, exclusive of the 
portion of that amount representing the 
veteran’s own contribution to the VEAP 
fund; and 

(iii) Subtract the amount determined 
in paragraph (a)(l)(ii) of this section 
from the amount determined in 
paragraph (a)(l)(i) of this section. If the 
result is a positive number, that is the 
amoimt payable under this subpart. 

(2) If the individual has not received 
educational assistance under chapter 32, 
title 38, United States Code, the 
payment amount will equal the amount 
of educational assistance allowance the 
individual would have received under 
chapter 34. title 38. United States Code, 
for the pursuit of a program (or 
rograms) of education if the Individual 
ad been entitled to educational 
assistance under that program during 
the period ending on December 31, 

1989. 

(Authority: Pub. L 101-366, sec. 207,104 
Stat. 442) (Aug. 15,1990) 

(b) Determining the amount payable 
under chapter 34. In determining the 
amount payable under paragraphs 
(a)(l)(i) and (a)(2) of this section. VA 
will apply the law and regulations 
governing chapter 34, title 38, United 
States Code on the dates of the pursuit 
of the program (or programs) of 
education, except as noted in § 21.4704 
of this subpart. 

(Authority: Pub. L, 101-366, sec. 207.104 
Stat. 442) (Aug. 15,1990) 

§21.4704 Provisions not applicable to this 
subpart 

(а) Some provisions of chapters 34 
and 36, title 38, United States Code, do 
not apply in determining the officer 
adjustment benefit payment. 

In determining the amount of 
educational assistance allowance to 
which an individual would have been 
entitled under chapter 34, title 38, 
United States Code, the following 
provisions of that chapter and chapter 
36. title 38, United States Code and any 
implementing regulations therefor are 
not applicable: 

(1) 38 U.S.C 3452(a) (1) and (2). 

(2) 38 U.S.C. 3463, 

(3) 38 U.S.C. 3471 to the extent 
implemented to require submission of 
an application before initiating a 
program of education, 

(4) 38 U.S.C. 3482A. 

(5) 38 U.S.C. 3485. 

(б) 38 U.S.C. 3486. 

(7) 38 U.S.C. 3495 through 3498, 


(8) 38 U.S.C 3680(d). 

(9) 38 U.S.C 3684, 

(10) 38 U.S.C 3685 (b) and (e)(1). 

(11) 38 U.S.C. 3686(b). and 

(12) 38 U.S.C. 5307(c). 

(Authority: Pub. L. 101-366, sec. 207,104 
Stat. 442) (Aug. 15.1990) 

(b) Applicability of requirements of 
chapter 34, title 38, United States Code 
pertaining to applications, evidence and 
certifications. (1) Provisions of the Code 
of Federal Regulations formerly applied 
regarding evidence and certifications 
required to establish the individual’s 
entitlement to educational assistance 
allowance under chapter 34, title 38, 
United States (^e, will be applied to 
the extent applicable when 
implementing the sections in this 
subpart. 

(2) However, in the event that a 
school or training establishment is 
unwilling or no longer able to provide 
necessary information, VA will accept 
for the purpose of the sections in this 
subpart any reasonable secondary 
evidence which the Secretary of 
Veterans Affairs deems appropriate to 
establish the claim. 

(3) No provision of chapter 34, title 
38, United States Code, nor any 
provision of the Code of Federal 
Regulations which implemented that 
chapter shall be applied to this subpart 
if— 

(i) The provision would have required 
a prior claim or application or otherwise 
limited the timeliness of performance of 
a precondition to receipt of benefits 
under that chapter, and 

(ii) Compliance with the provision 

could not be effected by August 15, 
1990. , , 

(4) Provisions of the (Dode of Federal 
Regulations which would have required 
prior approval of an individual's change 
of program of education do not apply in 
determining the payment under this 
subpart. 

(Authority: Pub. L 101-366, sec. 207,104 
Stat 442) (Aug. 15,1990) 

(c) Approval of courses. If a course 
was not approved for training under 
chapter 34. title 38. United States Code, 
at the time an individual pursued it. no 
retroactive determination of approval 
will be permitted for the purpose of 
determining benefits payable under this 
subpeirt. 

(Authority: Pub. L. 101—366, sec. 207,104 
Stat 442) (Aug. 15.1990) 

(d) Veteran-non veteran student ratio 
requirement. If VA determined that a 
course met the provisions of 38 U.S.C 
3473(d) regarding the percentage of 
veteran students at the time the course 
was pursued by an eligible individual. 
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no redetermination will be required as 
a result of the decision to pay the 
individual benefits imder this subpart. If 
at the time the course was pursued by 
the individual VA had not determined 
the course’s compliance with 38 U.S.C 
3473(d) regarding that percentage of 
veteran students, for purposes of this 
subpart VA will consider the course to 
have met that requirement. 

(Authority: Pub. L 101-366. sec. 207,104 
Stat. 442) (Aug. 15, 1990) 

§ 21.4705 Delegation of authority. 

Authority is delegated to the Chief 
Benefits Director and to supervisory or 
adjudicative personnel within the 
jurisdiction of the Education Service 
designated by him or her to make 
findings and decisions under Public 
Law 101-366, section 207. 

(Authority: Public Law 101-366, sec. 207, 

104 Stat. 442) (Aug. 15, 1990) 

IFR Doc. 92-29182 Filed 12-2-92; 8:45 am) 
BtLUNQ COOC 832(M>1-M 


38 CFR Part 21 
RIN 2900-AF32 

Implementation of the Persian Gulf 
War Veterans’ Benefits Act of 1991 and 
the Montgomery Gl Bill—Active Duty 

AGENCY: Department of Veterans Affairs. 
ACTION: Final regulations. 

SUMMARY: The Persian Gulf War 
Veterans’ Benefits Act of 1991 provides 
increases in the full-time rate of basic 
educational assistance payable to 
someone pursuing a program of 
education under the Montgomery GI 
Bill—Active Duty, effective October 1, 
1991. These regulations implement that 
increase. VA also is authorized by law 
to set by regulation the amount of 
monthly educational assistance payable 
to someone who is pursuing a program 
of education at other than the full-time 
rate under the Montgomery GI Bill- 
Active Duty. Since fiill-time rates are 
increased, VA is making proportional 
increases to other than full-time rates. 
This will inform the public of the rates 
of educational assistance payable for 
this training. 

EFF=ECTIVE DATE: October 1,1991. 

FOR FURTHER INFORMATION CONTACT: June 
C. Schaeffer (225), Assistant Director for 
Pohcy and Program Administration, 
Education Service, Veterans Benefits 
Administration, Department of Veterans 
Affairs, 810 Vermont Avenue NW., 
Washington, DC 20420, (202) 233-2092. 
SUPPLEMENTARY INFORMATION: On pages 
11910 through 11912 of the Federal 
Register of April 8,1992, there were 


published interim final regulations 
which amended 38 CFR part 21 in order 
to Implement a rate increase in the 
Montgomery GI Bill—^Active Duty. 
Public comment was invited concerning 
the rates payable for other than full-time 
training. VA received no comments, 
suggestions or objections. Hence, VA is 
m^ng these fin^ regulations 
permanent. There was a typographical 
error in the rate in § 21.7136(b)(2) for 
the first six months of training. This has 
been corrected. 

Section 337 of the Persian Gulf War 
Veterans’ Benefits Act 1991 (Pub. L. 
102-25) provides an increase in 
educational assistance payable under 
the Montgomery GI Bill—Active Duty to 
someone who is pursuing a full-time 
program of education. This increase is 
effective on October 1,1991, and will 
last for two years. At the end of that 
two-year period the Secretary of 
Veterans Affairs may either revert to 
payment at the rates in effect before 
October 1,1991; continue paying the 
new rates; or provide a percentage 
increase in educational assistance equal 
to the percentage increase in the 
Consumer Price Index during the 12- 
month period preceding June 30,1993. 

The law (38 U.S.C. 1415(a)(2)) 
requires the Department of Veterans 
Affairs (VA) to set the rate of payment 
of educational assistance to people 
pursuing programs of education at a rate 
other th^ full time. Since statutory full¬ 
time rate increases are effective October 
1,1991, we are making corresponding 
proportional increases in the other than 
full-time rates effective the same date. 

The Department of Veterans Affairs 
has determined that these amended 
regulations do not contain a major rule 
as that term is defined by E.0.12291, 
entitled Federal Regulation. Although 
the increase in benefits may cost more 
than $100 million, the increase is 
caused by the underlying law which the 
regulations implement. The regulations 
themselves will not have a $100 million 
annual effect on the economy, and will 
not cause a major increase in costs or 
prices for anyone. They will have no 
significant adverse effects on 
competition, employment, investment, 
productivity, innovation, or on the 
ability of the United States-based 
enterprises to compete with foreign- 
based enterprises in domestic or export 
markets. 

The Secretary of Veterans Affairs 
certifies that these amended regulations 
will not have a significant economic 
impact on a substantial number of small 
entities as they are defined in the 
Regulatory Flexibihty Act (RFA), 5 
U.S.C, 601-612. Pursuant to 5 U.S.C. 
605(b), the amended regulations. 


therefore, are exempt from the initial 
and final regulatory flexibility analyses 
requirements of sections 603 and 604. 

This certification can be made 
because the regulations affect only 
individuals. They will have no 
significant economic impact on small 
entities, i.e., small businesses, small 
private and nonprofit organizations and 
small governmental jurisdictions. 

The Catalog of Federal Domestic 
Assistance number for this program is 
64.124. 

List of Subjects in 38 CFR Part 21 

Civil rights. Claims, Education, Grant 
programs—education. Loan programs— 
education. Reporting and recordkeeping 
requirements, Schools, Veterans, 
Vocational education. Vocational 
rehabilitation. 

Aj^roved: October 6,1992. 

Anthony J. Principt, 

Acting Secretary of Veterans Affairs, 

For the reasons set out in the 
preamble, 38 CFR part 21, subpart K is 
amended as set forth below. 

PART 21—VOCATIONAL 
REHABILITATION AND EDUCATION 

Subpart K—All Volunteer Force 
Educational Assistance Program (New 
GI Bill) 

1. The authority citation for part 21, 
subpart K continues to read as follows: 

Authority; 38 U.S.C chapter 30, Pub. L. 
98-525; 38 U.S.C. 501(c). 

2. In § 21,7136 paragraph (a) and its 
authority citation are revised; 
paragraphs (b)(1) and (b)(2) and their 
authority citations are revised; and the 
introductory text to paragraph (b)(3) is 
revised to read as follows: 

§ 21.7136 Rates of payment of basic 
educational assistance. 

(a) Rates. (1) Except as otherwise 
provided in this section and §21.7137 
of this part, the monthly rate of basic 
educational assistance payable to a 
veteran is the rate stated in this table. 


Training 

Morrthly rate 

Full time. 

$350.00. 

3/4 time.. 

262.50. 

1/2 lime. 

175.00. 

Less than 1/2 but 
more than 1/4 
time. 

175.00 See §21.7136(d). 

1/4 time or less. 

87.50 See §21.7136(d). 


(Authority: 38 U.S.C. 3015(c), 3015(f); Pub. L. 
98-525, Pub. L 102-25) (Oct 1,1991) 


t2) Except as otherwise provided in 
this section, the monthly rate of basic 
educational assistance payable to a 
veteran who is pursuing an 
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apprenticeship or other on-job training 
is the rate stated in this table. 


Training period 

Monthly 

rate 

First six months of pursuit of program. 

Second six months of pursuit of program . 
RAmfllninn mtneiitt nf r>ronnim . 

$262.50 

192.50 

122.50 

riOl I lO*" Ml W* •••••••••••••♦•••• 


(Authority 38 U.S.C 3015, 3032(c); Pub. L. 
99-576, Pub. L. 102-25) (Oct. 1.1991) 


(3) Except as otherwise provided in 
this section the monthly rate of basic 
educational assistance payable to a 
veteran who is pursuing a cooperative 
course is $280. 

(Authority: 38 U.S.C. 3015(f), 3032(d); Pub. L. 
100-689, Pub. L. 102-25) (Oct. 1,1991) 

(b) Rates for veterans whose initial 
obligated period of active duty is less 
than three years. (1) Except as otherwise 
provided in this section, the monthly 
rate of basic educational assistance 
payable to a veteran whose initial 
obligated period of active duty is less 
than three years and who has not served 
and is not committed to serve in the 


Selected Reserve for a period of four 
years is the amount stated in this table. 


Training period 

Monthly rate 

Full time . 

$275.00. 

206.25. 

137.50. 

137.50 See paragraph 
§21.7136(d). 

68.75 See paragraph 
§21.7136(d). 

3/4 time. 

1/2 time. 

Less than 1/2 but more 
than 1/4 time. 

1/4 time or less. 



(Authority: 38 U.S.C. 3015(c); Pub. L. 98-525, 
Pub. L. 102-25) (Oct. 1,1991) 

(2) Except as otherwise provided in 
this section, the monthly rate of 
educational assistance payable to a 
veteran whose initial obligated period of 
active duty is less than three years and 
who has not served and is not 
committed to serve in the Selected 
Reserve for a period of four years, and 
who is pursuing an apprenticeship or 
other on-job training is the rate stated in 
this table. 


Training period 

Monthly 

rate 

First six months of pursuit of program. 

$206.25 


Training period 

Monthly 

rate 

Second six months of pursuit of program . 
Remaining pursuit of program .. 

151.25 

96.25 


(Authority: 38 U.S.C. 3032(c); Pub. L. 102- 
25) 


(3) Except as otherwise provided in 
this section, the monthly rate of basic 
educational assistance payable is $220 
when— 

★ * * * * 

(Authority: 38 U.S.C 3032(d); Pub. L. 102- 
25) 

3. In § 21.7137 paragraphs (a) and 
(c)(2) and their authority citations are 
revised to read as follows. 

§ 21.7137 Rates of payment of basic 
educational assistance for individuals with 
remaining entitlement under 38 U.S.C. 
chapter 34. 

(a) Minimum rates. (1) Except as 
provided in this section, the monthly 
rate of basic educational assistance will 
be the rate taken from the following 
table. 


Monthly rate 


Training 

No depend¬ 
ents 

One de¬ 
pendent 

Two de¬ 
pendents 

Additional 
for each ad¬ 
ditional de¬ 
pendent 


$538.00 

$574.00 

$605.00 

$16.00 


404.00 

430.50 

454.00 

12.00 


269.00 

287.00 

302.50 

8.50 


’269.00 




Less man OUi iTK;ro utaii I/** iiiMo .*. 

’134.50 



9.20 


401.60 

422.00 

441.60 


'See paragraph §21.7137(b). 

(Authority: 38 U.S.C. 3015(c). 3015(f); Pub. L. 98-525, Pub. L. 100-689, Pub. L, 102-25) (Oct. 1.1991) 

(2) For veterans pursuing an apprenticeship or other on-job training, the monthly rate of basic educational assistance 
will be the rate taken from the following table. 



• 

Monthly rate 


Training period 

No depend¬ 
ents 

One de¬ 
pendent 

Two de¬ 
pendents 

Additional 
for each ad¬ 
ditional de¬ 
pendent 


$365.25 

$377.63 

$388.50 

$5.25 


248.88 

258.23 

265.93 

3.85 


146.30 

152.43 

157.15 

2.45 


134.40 

140.18 

145.43 

2.45 
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(Authority: 38 U.S.C 3015(d), 3015(f): Pub. L. 
99-576, Pub. L 102-25) (Oct. 1,1991) 

***** 

(c)* ♦ * 

(2) The following monthly rates— 

(i) $538.00 for full-time training, 

(ii) $404.00 for three-quarter-time 
training, 

(iii) $269.00 for one-half-time training 
and training that is less than one-half, 
but more than one-quarter-time training, 
and 

(iv) $134.50 for one-quarter-time 
training. 

(Authority: 38 U.S.C 3015(d), 3015(f); Pub. L 
98-525, Pub. L 102-25) (Oct 1,1991) 

[FR Doc. 92-29185 Filed 12-2-92; 8:45 amj 
BILUNQ CODE 8320-ai-M 


DEPAFTTMENT OF DEFENSE 
DEPARTMENT OF TRANSPORTATION 
Coast Guard 

DEPARTMENT OF VETERANS 
AFFAIRS 

38 CFR Part 21 
PIN 2900-AD89 

Reservists Education; the Veterans' 
Benefits Programs Improvement Act 
and the Montgomery Gl Bill 

AGENCY: Department of Defense, 
Department of Transportation (Coast 
Guard) and Department of Veterans 
Affairs. 

ACTION: Final regulations. 

SUMMARY: The Veterans* Benefits and 
Programs Improvement Act of 1988 
contains several provisions which afiect 
the Montgomery GI Bill—Selected 
Reserve. These include liberalizing the 
eligibility requirements for this 
program; providing less than half-time 
training under this program and 
liberalizing the standees for 
determining extension to a reservist's 
basic period of eligibility. A few of the 
amended regulations ne^ed to 
implement this law were made final in 
the Federal Register dated March 7, 
1991, on pages 9627 to 9633. These 
amended regulations will acquaint the 
public with the way in which the 
Department of Veterans Affairs (VA) 
will administer the remaining 
provisions of law. 

EFFECTIVE DATE: The revisions to these 
regulations and the new regulations 
contained in this proposal are effective 
on the same date as the provisions of 
law on which they are based. 
Consequently, the revisions to 38 CFR 


21.7520(b)(14) and 21.7639(b) are 
retroactively effective on June 1,1989. 

The revisions to all other regulations 
are retroactively effective on November 
18,1988. 

FOR FURTHER INFORMATION CONTACT: June 
C. Schaeffer (225), Assistant Director for 
Policy and Program Administration, 
Education Service, Veterans Benefits 
Administration, Department of Veterans 
Affairs, 810 Vermont Avenue, NW., 
Washington, DC 20420, (202) 233-2092. 
SUPPLEMENTARY INFORMATION: On pages 
26951 through 26954 of the Federal 
Register of June 12,1991, there was 
published a Notice of Intent to amend 
38 CFR part 21 in order to implement 
most of the provisions of Pub. L. 100- 
689 which pertain to the Montgomery 
GI Bill—Selected Reserve. Interested 
people were given 30 days to submit 
comments, suggestions or objections. 
VA, the Department of Defense and the 
Coast Guard received no comments, 
suggestions or objections. Accordingly, 
the proposed regulations are being made 
final. 

The Department of Veterans Affeirs, 
the Department of Defense and the Coast 
Guard have determined that these 
amended regulations do not contain a 
major rule as that term is defined by 
E.0.12291, entitled Federal Regulation. 
The regulations will not have a $100 
million annual effect on the economy, 
and will not cause a major increase in 
costs or prices for anyone. They will 
have no significant adverse effects on 
competition, employment, investment, 
productivity, innovation, or on the 
ability of the United States-based 
enterprises to compete with foreign- 
based enterprises in domestic or export 
markets. 

The Secretary of Defense, the 
Secretary of Transportation and the 
Secretary of Veterans Affairs have 
certified that these amended regulations 
will not have a significant economic 
impact on a substantial number of small 
entities as they are defined in the 
Regulatory Flexibility Act (RFA), 5 
U.S.C 601-612. Pursuant to 5 U.S.C 
605(b), the amended regulations, 
therefore, are exempt from the initial 
and final regulatory flexibility analyses 
requirements of sections 603 and 604. 

This certification can be made 
because the amended regulations 
directly affect only individuals. They 
will have no significant economic 
impact on small entities, i.e., small 
businesses, small private and nonprofit 
organizations and small governmental 
jurisdictions. 

VA, the Department of Defense and 
the Department of Transportation find 
that good cause exists for making the 


amendments to 38 CFR 21.7520(b)(14) 
and 21.7639(b), like the provision of law 
they implement, retroactively effective 
on June 1,1989; and the amendments to 
the remaining regulations, like the 
provisions of law they implement, 
retroactively effective on November 18, 
1988. These regulations are intended to 
achieve a benefit for individuals. The 
maximum benefits intended in the 
legislation will be achieved through 
prompt iE^lementation. Hence, a 
delayed effective date would be contrary 
to statutory design, would complicate 
administration of the provision of law, 
and might result in the denial of a 
benefit to someone who is entitled to it. 

The Catalog of Federal Domestic 
Assistance number for the program affected 
by these amended regulations is 12.609. 

List of Subjects in 38 CFR Part 21 

Civil rights, Claims, Education, Grant 
programs-education. Loan programs- 
education. Reporting and recordkeeping 
requirements, Schools, Veterans. 
Vocational education, Vocational 
rehabilitation. 

Approved: March 17,1992, 

Edward |. Derwinski, 

Secretary of Veterans Affairs, 

Approved: Jime 17,1992. 

Robert M. Alexander, 

Lieutenant General, USAF, Deputy Assistant 
Secretary of Defense (Military Manpower & 
Personnel Policy f 

Approved: August 24,1992. 

J.W. Lockwood, 

Rear Admiral, U.S. Coast Guard, Chief, Office 
of Readiness and Reserve. 

For the reasons set out in the 
preamble, 38 CFR part 21, subpart L is 
amended as set forth below. 

PART 21—VOCATIONAL 
REHABILITATION AND EDUCATION 

Subpart L—Educational Assistance for 
Members of the Selected Reserve 

1. The authority citation for part 21. 
subpart L continues to read as follows: 

Authority: 10 U.S.C Ch. 106; 38 U.SC 
501(a). 

2. In § 21.7520 paragraph (b)(14} and 
its authority citations are revised and 
paragraph (bK29) is added to read as 
follows; 

§21.7520 Definitions. 
***** 

(b)* 

(14) Mitigating circumstances. 

(i) Mitigating circumstances are 
circumstances beyond the reservist's 
control whidi prevent him or her from 
continuously pmsuing a program of 
education. The following circumstances 
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are representative of those which VA 
considers to be mitigating. This list is 
not all-inclusive. 

(A) An illness of the reservist; 

(B) An illness or death in the 
reservist’s family; 

(C) An unavoidable change in the 
reservist’s conditions of employment; 

(D) An unavoidable geographical 
transfer resulting from the reservist’s 
employment; 

(E) Immediate family or financial 
obligations beyond the control of the 
reservist which require him or her to 
suspend pursuit of the program of 
education to obtain employment; 

(F) Discontinuance of the course by 
the educational institution; 

(G) Unanticipated active duty military 
service, including active duty for 
training; and 

(H) Unanticipated difficulties in 
providing for child care for the 
reservist’s child or children. 

(ii) If a reservist withdraws from a 
course during a drop-add period, VA 
will consider the circumstances which 
caused the withdrawal to be mitigating. 

(iii) In the first instance of a 
withdrawal after May 31,1989, from a 
course or course for which the reservist 
received educational assistance under 
chapter 106, title 10, U.S. Code. VA will 
consider that mitigating circumstances 
exist with respect to courses totaling not 
more than six semester hours or the 
equivalent. In determining whether a 
withdrawal is the first instance of 
withdrawal, VA will not consider 
courses dropped during an educational 
institution’s drop-add period as 
provided in paragraph (b)(14)(ii) of tliis 
section. 

(Authority: 38 U.S.C 3034, 3680(a)(1); Pub. 

L. 100-689) Oun. 1,1989) 

***** 

(29) Disabling effects of chronic 
alcoholism. 

(i) The term disabling effects of 
chronic alcoholism means alcohol- 
induced physical or mental disorders or 
both, such as habitual intoxication, 
withdrawal, delirium, amnesia, 
dementia, and other like manifestations 
of chronic alcoholism which, in the 
particular case,— 

(A) Have been medically diagnosed as 
manifestations of alcohol dependency or 
chronic alcohol abuse; and 

(B) Are determined to have prevented 
commencement or completion of the 
affected individual’s chosen program of 
education. 

(ii) A diagnosis of alcoholism, chronic 
alcoholism, alcohol-dependency, 
chronic alcohol abuse, etc., in and of 
itself, does not satisfy the definition of 
this term. 


(iii) Injury sustained by a reservist as 
a proximate and immediate result of 
activity undertaken by the reservist 
while physically or mentally 
unqualified to do so due to alcoholic 
intoxication is not considered a 
disabling effect of chronic alcoholism. 

(Authority: 38 U.S.C. 105, 3031(d); Pub. L. 
100-689) (Nov. 18, 1988) 

3. In § 21.7540, para^aph (a)(2) is 
revised and the authority citation for 
paragraph (a) is revised to read as 
follows: 

§ 21.7540 Eligibility for educational 
assistance. 

(a)" * * 

(2) Completes the requirements of a 
secondary school diploma (or an 
equivalency certificate). This must be 
accomplished either— 

(i) Before completing the initial active 
duty for training; or 

(ii) In the case of a reservist who 
establishes eligibility either through 
reenlistment or an extension of an 
enlistment, at any time before that 
reenlistment or extension of an 
enlistment; 

• • • » . 

(Authority; 38 U.S.C. 3033(c). 10 U.S.C. 2132; 
Pub. L. 98-525. Pub. L. 99-576, Pub. L. 100- 
689) (Nov. 18,1988) 

***** 

4. In § 21.7550, the introductory text 
in paragraph (a) and the authority 
citation for paragraph (a) are revised and 
a new paragraph (c) and authority 
citation are added to read as follows: 

§ 21.7550 Ending dates of eligibility. 

(a) Time limit of eligibility. Except as 
provided in § 21.7551 and paragraphs 

(b) and (c) of this section, a reservist’s 
period of eligibility expires effective the 
earlier of the following dates: 

• • • • . 

(Authority; 10 U.S.C. 2133; Pub. L. 100-689) 

***** 

(c) Discharge for disability. In the case 
of a reservist separated from the 
Selected Reserve because of a disability 
which was not the result of the 
individual’s own willful misconduct 
and which was incurred on or after the 
date on which the reservist became 
entitled to educational assistance, the 
reservist’s period of eligibility expires 
effective the last day of the 10-year 
period beginning on the date the 
reservist becomes eligible for 
educational assistance. 

(Authority: 10 U.S.C. 2133(b); Pub. L. 100- 
689) (Nov. 18,1988) 

5. In § 21.7551, paragraph (a)(2) and 
its authority citation are revised to read 
as follows: 


§ 21.7551 Extended period of eligibility. 

(a) * " " 

(2) The individual was prevented 
from initiating or completing the chosen 
program of education within the 
otherwise applicable eligibility period, 
because of a physical or mental 
disability, which is not the result of the 
reservist’s own willful misconduct, and 
which was incurred in or aggravated by 
service in the Selected Reserve. VA will 
not consider the disabling effects of 
chronic alcoholism to be the result of 
willful misconduct. (See 
§ 21.7520(b)(29)). Evidence must 
establish that such a program of 
education was medically infeasible. VA 
will not grant a reservist an extension 
for a period of disability which was 30 
days or less unless the evidence 
establishes that the reservist was 
prevented from enrolling or reenrolling 
in the chosen program, or was forced to 
discontinue attendance, because of the 
short disability. 

(Authority: 10 U.S.C. 2133(b)(2), 38 U.S.C. 
105, 3031(d); Pub. L. 98-525, Pub. L. 100- 
689) (Nov. 18,1988) 

***** 

6. In § 21.7635, paragraphs (c) and (d) 
and their authority citations are revised 
to read as follows: 

§21.7635 Discontinuance dates. 
***** 

(c) Reduction in the rate of pursuit of 
the course. (1) If the reservist reduces 
training by withdrawing from part of a 
course with mitigating circumstances, 
but continues training in part of the 
course, VA will reduce the reservist’s 
educational assistance at the end of the 
month or the end of the term in which 
the withdrawal occurs, whichever is 
earlier; except, VA will reduce 
educational assistance effective the first 
date of the term in which the reduction 
occurs, if the reduction occiu“s on that 
date. 

(2) If the reservist reduces training by 
withdrawing from a part of a course, 
without mitigating circumstances, while 
continuing to train in part of the course. 
VA will reduce the reservist’s 
educational assistance effective the first 
date of the enrollment in which the 
reduction occurs. 

(3) A reservist, who enrolls in several 
subjects and reduces his or her rate of 
pursuit by completing one or more of 
them while continuing training in the 
others, may receive an interval payment 
based on the subjects completed if the 
requirements of § 21.7640 are met. If 
those requirements are not met, VA will 
reduce the reservist’s educational 
assistance effective the date the subjec t 
or subjects were completed. 
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(Authority: 10 U.S.C. 2136(b), 38 U.S.C. 3680; 
Pub. L. 98-525, Pub. L. 100-689) 

(d) Nonpunitive grade. (1) If the 
reservist receives a nonpunitive grade in 
a particular course, for any reason other 
than a withdrawal from it, VA will 
reduce his or her educational assistance 
effective the first date of enrollment for 
the term in which the grade applies 
when no mitigating circumstances are 
found. 

(2) If the reservist receives a 
nonpunitive grade for a particular 
course for any reason other than a 
withdrawal from it, VA will reduce tlie 
reservist’s educational assistance 
effective the last date of attendance 
when mitigating circumstances are 
found, 

(Authority: 10 U.S.C. 2136(b), 38 U.S.C. 3680; 
Pub. L. 98-525, Pub. L. 100-689) (Nov. 18, 
1988) 

* * * ★ * 

7. In § 21.7636, paragraphs (a)(2) and 

(a)(3) are revised, and paragraph (a)(4) is 
added and the authority citation for 
paragraph (a) is revised; paragraph (b)(1) 
is removed and paragraphs (b)(2) 
through (b)(6) are redesignated (b)(1) 
through (b)(5) to read as follows: 

§ 21.7636 Rates of payment 

(a) * * * 

(2) $105 per month for each month of 
three-quarter-time pursuit of a program 
of education; 

(3) $70 per month for each month of 
half-time pursuit of a program of 
education; and 

(4) $35 per month for each month of 
less than half-time pursuit of a program 
of education. 

(Authority: 10 U.S.C 2131(b); Pub. L. 98- 
525, Pub. L. 100-689) (Nov. 18,1988) 

***** 

8. In § 21.7639, paragraph (b) and its 
authority citation are revised; the word 
“incarcervists’* is removed from the first 
sentence of the introductory text to 
paragraph (c) and the word 
“incarcerated” is added in its place to 
read as follows: 

§ 21.7639 Conditions which result in 
reduced rates. 

***** 

(b) Withdrawals and nonpunitive 
grades. (1) Withdrawal from a course or 
receipt of a nonpunitive grade may 
reduce the amount of educational 
assistance paid to a reservist. VA is not 
authorized to pay benefits to a reservist 
for a course from which the reservist 
receives a nonpunitive grade which is 
not used in computing the requirements 
for graduation or from which he or she 
withdraws unless— 

(i) There are mitigating circumstances; 
and 


(ii) The reservist submits a 
description of the circumstances in 
writing to VA within 1 year from the 
date VA notifies the reservist that he or 
she must submit the description of the 
mitigating circumstances; and 

(iii) The reservist submits evidence 
supporting the existence of mitigating 
circumstances within one year of the 
date that evidence is requested by VA. 

(2) If VA considers that mitigating 
circumstances exist because the 
reservist withdrew during a drop-add 
period or because the withdrawal 
constitutes the first withdrawal of no 
more than six credits after May 31, 

1989, the reservist is not subject to the 
reporting requirement found in 
paragraph (b)(l)(ii) of this section. 

(Authority: 10 U.S.C. 2136, 38 U.S.C, 3680(a)) 
(Jun. 1,1989) 

9. In § 21.7670, paragraph (a)(2) and 

(a) (3) are revised, paragraph (a)(4) is 
added and the authority citation for 
paragraph (a) is revised; paragraphs 

(b) (2)(i) and (b)(2)(ii) are revised, 
paragraph (b)(2)(iii) is added and the 
authority citation for paragraph (b) is 
revised; paragraphs (c)(2)(i) and (ii) are 
revised, paragraph (c)(2)(iii) is added 
and the authority citation for paragraph 

(c) is revised to read as follows: 

§ 21.7670 Measurement of courses leading 
to a standard college degree. 

(a) * * * 

(2) 10 through 13 semester hours or 
the equivalent are three-quarter-time 
training; 

(3) 7 through 9 semester hours or the 
equivalent are half-time training; and 

(4) 1 through 6 semester hours or the 
equivalent are less than half-time 
training. 

(Authority: 10 U.S.C. 2131(b), 38 U.S.C 
3688(a); Pub. L. 98-525, Pub. L. 100-689) 
(Nov. 18,1988) 

(b) * * * 

( 2 )* * * 

(1) 10 through 12 semester hours or 
the equivalent are three-quarter-time 
training; 

(ii) 7 through 9 semester hours or the 
equivalent are half-time training; and 

(iii) 1 through 6 semester hours or the 
equivalent are less than half-time 
training. 

(Authority: 10 U.S.C. 2131(b), 38 U.S.C. 
3688(a); Pub. L. 98-525, Pub. L. 100-689) 
(Nov. 18,1988) 

(c) * * * 

( 2 ) * * * 

(i) 9 through 11 semester hours or the 
equivalent Eire three-quarter-time 
training; 

(ii) 6 through 8 semester hours or the 
equivalent are half-time training; and 


(iii) 1 through 5 semester hours or the 
equivalent are less than half-time 
training. 

(Authority: 10 U.S.C. 2131(b), 38 U.S.C. 
3688(a); Pub. L. 98-525, Pub. L 100-689) 

IFR Doc. 92-29180 Filed 12-2-92; 8:45 am) 
BtLUNG CODE 8320-01-M 


DEPARTMENT OF VETERANS 
AFFAIRS 

38 CFR Part 21 
RIN: 2900-AE85 

Election of Subsistence Allowance at 
the Chapter 34 Rate Under the 
Vocational Rehabilitation Program 

AGENCY: Department of Veterans Affairs. 
ACTION: Final rule. 

SUMMARY: This change eliminates 
provisions under which a service- 
disabled veteran in the vocational 
rehabilitation program with remaining 
eligibility and entitlement to 
educational assistance benefits could 
elect payment of chapter 31 subsistence 
allowance at the chapter 34 educational 
assistance rate. No veterans are 
currently eligible to receive educational 
assistance benefits under chapter 34 
since the law barred providing those 
benefits after December 31,1989. 
Therefore, no one presently qualifies to 
make the election to receive benefits at 
chapter 34 rates. The effect of this 
change is to update VA regulations by 
removing all provisions for election of 
subsistence allowance at the chapter 34 
rate or payment at that rate. 

EFFECTIVE DATE: These final rules are 
retroactively effective as of January 1, 
1990. 

FOR FURTHER INFORMATION CONTACT: 

Charles Graffam, Rehabilitation 
Consultant, Policy and Program 
Development, Vocational Rehabilitation 
Service, Veterans Benefits 
Administration, Department of Veterans 
Affairs, 810 Vermont Avenue NW., 
Washington, DC 20420, 202-233-6495. 
SUPPLEMENTARY INFORMATION: On pages 
60078 through 60080 of the Federal 
Register of November 27,1991, the 
Department of Veterans Affairs (VA) 
published proposed regulations which 
eliminated election of chapter 31 
subsistence allowance at chapter 34 
educational assistance rates. Effective 
December 31,1989, VA could not afford 
further benefits to any eligible veteran 
under the chapter 34 program. As a 
result, no one presently has any 
remaining eligibility for entitlement to 
these benefits upon which to base an 
election to receive chapter 31 benefits at 
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chapter 34 rates. Therefore, all 
references to this option are deleted 
from the regulations. Interested persons 
were given 30 days in which to submit 
their comments, suggestions or 
objections to the proposed regulatory 
amendments. Since VA received no 
comments, suggestions, or objections, 
these rules are adopted as final. 

These final rules are retroactively 
effective as of January 1,1990. These are 
interpretive rules which implement 
statutory provisions. Moreover, VA 
finds that good cause exists for making 
these rules retroactively effective on the 
date when veterans became ineligible 
for payment of chapter 31 subsistence 
allowance at chapter 34 rates. A delayed 
effective date would be contrary to 
statutory design and would complicate 
implementation of these provisions of 
law. 

VA has determined that these 
proposed amendments do not contain a 
major rule as that term is defined in 
Executive Order 12291, Federal 
Regulation. These amendments will not 
have a $100 million annual effect on the 
economy, will not cause a major 
increase in costs or prices, and will not 
have any other significant adverse 
effects on the economy. 

The Secretary certifies that these 
amendments will not, if promulgated, 
have a significant economic impact on 
a substantial number of small entities as 
they are defined in the R^ulatory 
Flexibility Act (RFA) 5 U.S.C. 601-612. 
Pursuant to 5 U.S.C. 605(b), these rules 
are therefore exempt from the initial and 
final regulatory flexibility analyses 
requirements of sections 603 and 604. 
The reason for this certification is that 
the amendments only affect the rights of 
individual beneficiaries. No new 
regulatory burdens are imposed on 
small entities by these amendments. 

(The Catalog of Federal Domestic Assistance 
number is 64.116.) 

List of Subjects in 30 CFR Part 21 

Civil rights. Claims. Education, Grant 
programs. Loan programs, Reporting 
requirements. Schools, Veterans, 
Vocational education, Vocational 
rehabilitation. 

Approved: October 9,1992. 

Anthony J. Principi, 

Acting Secretary of Veterans A ffairs. 

For the reasons set forth in the 
preamble, 38 CFR part 21 is amended to 
read as follows: 

PART 21—VOCATIONAL 
REHABILITATION AND EDUCATION 

1. The authority citation for part 21, 
subpart A continues to read as follows: 


Authority: 38 U.S.C. 501(a). 

lA. Section 21.21 is amended by 
revising paragraph (a) and its authority 
citation to read as follows: 

§21.21 Election of benefite under 
education programs administered by the 
Department of Veterans Affairs. 

(a) Election of benefits required. A 
veteran must make an election of 
benefits among the programs of 
education administered by VA for 
which he or she may be eligible. A 
veteran who has basic entitlement to 
rehabilitation under chapter 31 and is 
also eligible for assistance under any of 
the other education programs 
administered by VA must make an 
election of benefits between chapter 31 
and any other VA program of education 
for which he or she may be eligible. The 
veteran may reelect at any time if he or 
she is otherwise eligible. (See §§ 21.264 
and 21.334.) 

(Authority: 38 U.S.C 1781(b)) 

* ★ * • * 

§21.22 [Amended] 

2. Section 21.22, paragraph (a) is 
amended by removing the words “or 
Chapter 34“ wherever they appear. 

§21.78 [Amended] 

3. In § 21.78, the first sentence of the 
introductory text to paragraph {b)(4) is 
amended by removing the words “or 
Clhapter 34“ wherever they appear; in 
paragraph (b)(4)(i) remove the words 
“under § 21.4235, or“ and add “under 
§ 21.4235 before December 31,1989, 
or“; in paragraph {b)(4)(ii) remove the 
words “or 45 month limitation on 
Chapter 34 entitlement**. 

4. Section 21.134 and its authority 
citation are revised to read as follows: 

§ 21.134 Limitation on flight training. 

Flight Training approved under 
chapter 31 may only be authorized in 
degree curriculums in the field of 
aviation that include required flight 
training. This type of training is 
otherwise subject to the same 
limitations as are applicable to flight 
training under Chapter 30. 

(Authority: 38 U.S.C. 1504(c), 1515(b)) 

§21.148 [Amended] 

5. Section 21.148, paragraph (d) is 
amended by removing the words *‘or 
Chapter 34“ wherever they appear. 

§21.254 [Amended] 

6. Section 21.254, paragraph (b)(1) is 
amended by removing the words “or 
Chapter 34’* wherever they appear. 

7. Section 21.256, paragraph (e)(2) 
and its authority citation are revised to 
read as follows: 


§ 21.256 Incentives for employers. 
***** 

(e) Benefits and services. * * * 

(2) Notwithstanding any other 
provisions of these regulations, if the 
program in which the veteran is 
participating meets the criteria for 
approval of on-job training under 
chapter 30, the veteran may be paid at 
educational assistance rates provided 
for this type of training under chapter 
30 to the extent that he or she has 
remaining eligibility and entitlement 
under chapter 30 and has elected to 
receive a subsistence allowance in 
accordance with § 21.7136. 

(Authority: 38 U.S.C 1508(f), 15t6(b). 
1662(e)) 


§21.264 [Amended] 

8. Section 21.264 is amended by 
removing the words “or Chapter 34“ 
and the words “and Chapter 34“ 
wherever they appear. 

§21.268 [Amended] 

9. Section 21.268, paragraph (b) is 
amended by removing the words “or 
Chapter 34“ wherever they appear. 

§21.272 [Amended] 

10. Section 21.272, paragraph (b)(1) is 
amended by removing the words “or 
(Chapter 34“ wherever they appear. 

§21.276 [Amended] 

11. Section 21.276, paragraph (g) is 
amended by removing the words “or 
Chapter 34“ wherever they appear. 

§21.320 [Amended] 

12. Section 21.320, paragraph (b)(3) 
and (d)(3) are amended by removing the 
words “or Chapter 34“ wherever they 
appear. 

§21.330 [Amended] 

13. Section 21.330, paragraph (a) is 
amended by removing the second 
sentence. 

§21.334 [Amended] 

14. Section 21.334 is amended by 
removing the words “or (Chapter 34“ 
and the words *‘and Chapter 34“ 
wherever they appear. 

15. Section 21.334 is amended by 
revising paragraphs (a) and its authority 
citation, (b)(1), and (e)(2) and its 
authority citation to read as follows: 

§ 21.334 Election of payments at the 
chapter 30 rate. 

(a) Election. When the veteran elects 
payment of an allowance at the chapter 
30 rate, the effective dates for 
commencement, reduction and 
termination of the allowance shall be in 
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accordance with §§ 21.7130 through 
21.7135 and § 21.7050 under chapter 30. 
(Authority: 38 U.S.C. 1808(f), 1780). 

(b) Election of payment at the chapter 
30 rate subsequent to induction into a 
rehabilitation program. * * * 

(1) The commencing date determined 
under § 21.7131 in the case of a veteran 
who has elected payment at the chapter 
30 rate; or 

* * n n n 

(e) Effect of chapter 34 program 
termination. * * * 

(2) A veteran entitled to chapter 30 
benefits based on his or her chapter 34 
eligibility as of December 31,1989, and 
whose election of chapter 34 rates 
terminated as of the date under 
paragraph (e)(1) of this section must, if 
the individual desires payment at the 
chapter 30 rate, elect such payment. 

(Authority: 38 U.S.C. 1411(a)) 

16. Section 21.340, paragraph (c) and 
its authority citation are revised to read 
as follows: 

§21.340 Introduction. 
***** 

(c) Election of benefits at the chapter 
30 rate. If a veteran elects to receive a 
subsistence allowance paid at the 
chapter 30 rate, the effect of absences is 
determined under §§ 21.7139 and 
21.7154. 

(Authority: 38 U.S.C. 1508(f) and 1510) 

[FR Doc. 92-29184 Filed 12-2-92; 8:45 am) 
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DEPARTMENT OF HEALTH AND 
HUMAN SERVICES ' 

Health Care Rnancing Administration 

42 CFR Part 414 

[BPD-742-F] 

RIN 0938-AF19 

Medicare Program; Continuous Use of 
Durable Medical Equipment 

AGENCY: Health Care Financing 
Administration (HCTA), HHS. 

ACTION: Final rule. 

SUMMARY: This final rule responds to 
public comments on the October 9,1991 
interim final rule with comment period 
that set forth the Secretary's 
determination, required under section 
1834(a)(7)(A) of the Social Security Act, 
of the meaning of the term “continuous** 
as that term is used in defining a period 
of continuous use for which we make 
payments for durable medical 
equipment. 


EFFECTIVE DATE: This final rule is 
effective January 4,1993. 

FOR FURTHER INFORMATION CONTACT: 
WiUiam Long, (410) 966-5655. 
SUPPLEMENTARY INFORMATION: 

I. Background 

Section 4062(b)(1) of the Omnibus 
Budget Reconciliation Act of 1987 (Pub. 
L. 100-203) added section 1834 to the 
Social Security Act (the Act) to provide 
for a completely restructured Medicare 
payment methodology for durable 
medical equipment (DME) and orthotic 
and prosthetic devices. Section 1834 of 
the Act, as amended by section 411(g)(1) 
of the Medicare Catastrophic Coverage 
Act of 1988 (Pub. L. 100-360), section 
608(d)(22)(A) of the Family Support Act 
of 1988 (I^b. L. 100-485), and sections 
6112 and 6140 of the Omnibus Budget 
Reconciliation Act of 1989 (Pub. L. 101- 
239), sets forth special payment rules for 
DME, prosthetics, and orthotics 
furnished on or after January 1,1989. 
Section 4152 of the Omnibus Budget 
Reconciliation Act of 1990 (Pub. L. 101- 
508) amends the payment rules for DME 
items furnished on or after January 1, 
1991. 

More specifically, sections 1834 (a)(2) 
through (a)(5), section 1834(a)(7), and 
section 1834(h) of the Act set forth six 
separate classes of DME, orthotics, and 
prosthetics and describe how the fee 
schedule for each class is established. 
The six classes of items are: 

• Inexpensive and other routinely 
purchased DME. 

• Items requiring firequent and 
substantial servicing. 

• Customized items. 

• Oxygen and oxygen equipment. 

• Prosthetic and orthotic devices. 

• Other items of DME (capped rental 
items). 

Under section 1834(a)(7)(A)(i) of the 
Act, payment is made on a monthly 
basis for the rental of items of DME 
(capped rental items) that are not paid 
for under the other four classes of items 
set forth in sections 1834(a) (2) through 
(5) of the Act. For DME items furnished 
on or after January 1,1989, payment for 
a capped rental item may not exceed a 
period of continuous use of longer than 
15 months. If a beneficiary's continuous 
use of an item of DME exceeds 15 
months, we pay a capped rental 
payment only for the first 15 months. 
After the 15-month period, the supplier 
retains ownership of the item and must 
continue to provide the item without 
any charge to the beneficiary imtil 
medical necessity ends or Medicare 
coverage ceases. 

For capped rental DME items 
furnished on or after January 1,1991, 


section 1834(a)(7)(A)(i) of the Act, as 
amended by section 4152(c)(2) of Public 
Law 101-508, requires that in the 10th 
continuous month during which 
payment is made for a capped rental 
item, a supplier must give individual 
beneficiaries the option to enter into a 
purchase agreement. If a beneficiary 
accepts this purchase option, the period 
of continuous use for which capped 
rental payments can be made under 
section 1834(a)(7)(A)(i) of the Act is 
limited to 13 months. 

Section 1834(a)(7)(A) of the Act 
requires that the Secretary determine 
the meaning of the term “continuous" 
as that term is used in defining a period 
of continuous use for which we make 
payments for capped rental DME items. 
Recently, the United States District 
Court for the District of Puerto Rico, in 
Medics, Inc. v. Sullivan, 766 F. Supp. 47 
(D.P.R. 1991), ordered us to define the 
word “continuous" as used in section 
1834(a)(7) of the Act through notice and 
comment rulemaking. In order to 
comply with the court order, we 
published on October 9,1991 an interim 
final rule with comment period that 
added a new § 414.230 to set forth our 
determination of what constitutes a 
period of continuous use for purposes of 
delineating the period for which we 
make payment tor capped rental items 
under section 1834(a)(7) of the Act. This 
Final rule responds to public comments 
received on the October 9,1991 interim 
final rule (56 FR 50821). 

n. Provisions of the Interim Final Rule 

In the October 9,1991 interim final 
rule, we defined “continuous use" as a 
period that begins with the first month 
of medical need and continues imtil the 
patient’s medical need for a particular 
item of equipment ceased. That period 
could be interrupted for reasons other 
than a termination of medical need, 
such as a hospitalization. During an 
interruption, the capped rental period 
will not be terminated but temporarily 
suspended. For example, if a beneficiary 
rents an item of equipment for 12 
months and is then hospitalized for 60 
days and the beneficiary’s medical need 
for the equipment does not cease, upon 
his or her discharge from the hospital, 
the beneficiary will be considered to be 
in the 13th month of rental for purposes 
of calculating the capped rental period. 
Moreover, for the two months the 
beneficiary was hospitalized, no 
separate payment under Medicare Part B 
will be made for the item of equipment. 

If a period of interruption is 
extensive, the supplier may wish to 
retrieve the item of equipment during 
that period and return the item after the 
interruption. If, however, the 
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beneficiary does not use an item for 
longer than 60 days plus the days 
remaining in the last paid rental month, 
a new capped rental period begins upon 
the beneficiary's resumption of use and 
the physician's recertification of 
meaical necessity. A recertification 
must include a new prescription and a 
statement describing the reason for the 
interruption and demonstrating that 
medical necessity ended. If no 
recertification is submitted by the 
supplier, a new capped rental period 
will not begin. 

The period of continuous use for 
capped rental items may also be affected 
if a beneficiary moves or requires a 
change in suppliers. Once the initial 
rental period starts, a move by the 
beneficiary, either permanent or 
temporary, or a change of supplier, will 
not result in a new rental episode or a 
break in the period of continuous use. 

If the period had already expired, we 
will not make any additional payments. 
However, in the event that the medical 
needs of the beneficiary change, 
necessitating an equipment change 
either through a change to different 
equipment or the addition of 
equipment, a new capped rental period 
begins for the new or additional 
equipment. A new capped rental period 
will not begin for base equipment that 
is modified by an addition. 

If the beneficiary's medical necessity 
is interrupted after the 15-month period, 
the rules governing continuous medical 
need, discussed above, will also apply. 
That is, the beneficiary’s period of 
continuous use after the initial 15- 
month period also could be interrupted 
occasionally by various factors (sudi as 
hospitalization) without being 
terminated. However, claims for 
equipment that are submitted after the 
15-month cap has been reached and 
which purport to be for a new period of 
medical necessity vdll be subj^ed to 
an intense carrier medical review. 

In this final rule, we are adopting the 
provisions as set forth in the October 9, 
1991 interim final rule. 

HI. Response to Public Comments 

In response to the interim final rule, 
we received three timely items of 
correspondence. We have sum.marized 
the comments and are presenting them 
below along with our responses. 

A. Continuous Use 

Comment: One commenter stated that 
the regulations should be clarified to 
specify that a period of continuous use 
is in effect for the duration of the 
particular diagnosis that indicates the 
beneficiary's medical need for a 
particular piece of DME. Thus, if a 


beneficiary is diagnosed with a new 
medical condition, a new coverage 
period should begin even though the 
condition requires use of the same 
equipment. 

Response: Section 1834(a)(7)(A)(i) of 
the Act specifies that payment shall be 
made "during the period of medical 
need." The Act does not refer to the 
duration of the beneficiary’s diagnosis; 
therefore, we do not believe this 
provision was intended to allow a new 
15-month rental period to begin each 
time a particular diagnosis changes. 

B. Temporary Interruption 

Comment: Two commenters objected 
to the provision that permits a 
temporary interruption in the period of 
continuous use. One commenter stated 
that any interruption in the period of 
medical need should constitute a break 
in continuous use, rather than our 
policy that passage of a 60-day period 
constitutes a bre^ in continuous use. 
The other commenter suggested that the 
terms "continuous use" and 
"temporarily suspended" are 
incompatible and should not be linked. 

Response: Section 412.230(c) specifies 
that a period of continuous use allows 
for a temporary interruption in the use 
of equipment. We anticipate that there 
will he breaks in medical necessity of 60 
days or less for various reasons that 
would not warrant a cessation in the 

eriod of continuous use and the 

eginning of a new rental period. For 
example, a beneficiary who has rented 
a wheelchair for 14 months is 
hospitalized in a cardiac care unit for a 
week. During the hospital stay, the 
beneficiary does not have a medical 
need for a wheelchair since he is 
confined to bed. If this comment were 
adopted, tlie period of continuous use 
would end, and a new 15-raonth rental 
period would begin when the 
beneficiary is discharged from the 
hospital. Our October 9,1991 interim 
final rule (54 FR 50822) makes clear that 
during an interruption the capped rental 
period is not terminated but 
"temporarily suspended" pending 
resumption of medical ne^. We believe 
the purpose of section 1834(a)(7){A)(i) of 
the Act is to limit payment to a period 
of continuous use including temporary 
interruptions. We find no evidence that 
Congress intended that suppliers be 
paid for an additional 15-month period 
every time there is a temporary break in 
medical necessity. 

Comment: One commenter stated that 
the 60-day period of temporary 
interruption is unreasonable in that it 
imposes upon the supplier an obligation 
to continue to supply the equipment 
without any compensation. 


Response: Although we believe it will 
be very infrequent that equipment 
remains in a beneficiary’s home for a 
full 60-day period during a temporary 
interruption, suppliers are permitted to 
retrieve the equipment during 
temporary interruptions and rent it to 
other patients. In most cases, a 
beneficiary is hospitalized for less than 
30 days and the supplier is paid the full 
month’s rent. Thus, it will be infrequent 
that the supplier goes uncompensated 
for any period of time. 

C. New Equipment 

Comment: A commenter suggested 
that the regulations be clarified to 
indicate that a new period of continuous 
use should begin for equipment that is 
added to a base piece of equipment. 

Response: We have clarified 
§ 414.230(f) accordingly. If the 
beneficiary’s medical needs were to 
change, necessitating the addition of 
equipment, a new capped rental period 
would begin for the additional 
equipment. However, a new capped 
rental period will not begin for the base 
equipment. 

D. General 

Comment: A commenter requested 
that HCFA allow suppliers access to its 
common working file, so that they may 
obtain coverage history to determine if 
beneficiaries have previously rented 
equipment. If the supplier provides 
equipment on an assigned basis without 
securing a waiver of Liability, it has no 
effective recourse if it discovers that the 
beneficiary has provided incorrect 
information about prior coverage. The 
commenter also suggested that suppliers 
be given waiver of hability protection 
when they are unaware that a 
beneficiary has previously rented 
equipment. 

Response: The option to furnish 
equipment rests with the supplier. Since 
the supplier is able to communicate 
with the beneficiary prior to furnishing 
medical equipment, we believe that the 
supplier should be responsible for 
determining whether a beneficiary has 
ever rented equipment. HCFA is 
responsible for ensuring both that It 
does not pay for equipment after fhe 
appropriate rental period and that it 
does not pay for services furnished to a 
patient who is not entitled to Medicare 
benefits. Granting suppliers a waiver of 
liability would undermine both of these 
principles. 

Comment: A commenter suggested 
that Medicare pay for items of 
equipment that are lost or stolen during 
a temporary suspension of the rental 
period. 
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Response: Medicare does not insure 
suppliers against loss or theft. Lost or 
stolen items should be covered by the 
supplier’s business insurance. 

Comment: One commenter stated that 
this rule should not apply to unassigned 
claims. 

Response: Section 1834la) of the Act 
applies to ail claims, both assimed and 
unassigned. Otherwise, it would be 
relatively easy for suppliers to 
circumvent the 15-month rental 
provision by refusing to accept 
assignment for the 15th rental month. If 
this commenter’s suggestion were 
adopted, the supplier could tfien charge 
for indefinite rentals on an unassigned 
basis. That is, there would be no 
limitation on the number of rental 
months, and we would continue to be 
billed on a monthly rental basis as long 
as medical need continued. 

Comment: A commenter 
recommended that we change Medicare 
pohcy to expand coverage for the 
purchase of capped rental items of 
durable medical equipment because it 
would save money for beneficiaries and 
the Medicare trust fund. 

Response: The Act does not permit 
payment for the purchase of capped 
rental items of DME, except as provided 
for by section 1834(aK7)(A). Section 
1834(a)(7)(A) provides only for the 
option to purcdiase power driven 
wheelchairs during the first rental 
month and for the option to purchase 
other capped rental equipment during 
the 10th rental month. Therefore, we 
have no discretion with regard to this 
suggestion. 

IV. Confirmation of Interim Final 
Regulaticms 

We are confirming as final 
regulations, with amendments to 
§ 414.230(f) as discussed above, the 
interim final regulations published 
October 9, 1991 (56 FR 50821). 

V. Regulatory Impact Statement 
A. Executive Order 12292 

Executive Order 12291 (E.O. 12291J 
requires us to prepare and publish a 
regulatory impact analysis for any final 
rule that meets one of the E.O. criteria 
for a “major rule”; that is, that will be 
likely to result in— 

• An annual effect on the economy of 
$100 million or more; 

• A major increase in costs or prices 
for consumers, individual industries. 
Federal, State, or local government 
agencies, or geographic regions; or 

• Significant adverse effects on 
competition, employment, investment, 
productivity, innovation, or on the 
ability of United States-based 


enterprises to compete with foreign- 
based enterprises in domestic or export 
markets. 

The impact of this final rule on the 
Medicare program and on DME 
distributors and manufacturers is 
expected to be less than $100 million 
per year over the next five fiscal years. 
For this reason, we have determined 
that a regulatory impact analysis 
meeting the requirements of E.O. 12291 
is not required. Therefore, we have not 
prepared one. 

B. Regulatory Flexibility Analysis 

We generally prepare a regulatory 
flexibihty analysis that is consistent 
with the Regulatory Flexibility Act 
(RFA) (5 U.S.C. 601 through 612) unless 
the Secretary certifies that a final rule 
will not have a significant economic 
impact on a substantial number of small 
entities. 

In 1989, total Medicare expenditures 
for capped rental items of DME equalled 
approximately $350 million. We expect 
that the policy on continuous use of 
DME that we are confirming in this final 
rule will affect only a small portion of 
the transactions involving capped rental 
DME. Although it is possible that some 
highly specialized DME manufacturers 
or suppliers may experience significant 
effects as a result of this policy, we 
cannot determine whether the effects 
will be detrimental or beneficial because 
we lack data on individual company 
sales or on practice patterns with 
respect to equipment rentals. OveralL 
however, the impact of this final rule on 
the $3.9 billion DME industry will be 
insignificant. Thus we have determined, 
and the Secretary certifies, that this final 
rule will not meet the criteria of the 
RFA for requiring a regulatory flexibility 
analysis. Therefore, we have not 
prepared one. 

S^tion 1102(b) of the Act requires the 
Secretary to prepare a regulatory impact 
analysis if a final rule may have a 
significant impact on the operations of 
a substantial number of small rural 
hospitals. Such an analysis must 
conform to the provisions of section 604 
of the RFA. Since we have determined, 
and the Secretary certifies, that this final 
rule will not have a significant 
economic impact on the operations of a 
substantial number of smdl rural 
hospitals, we have not prepared a rural 
hospital impact statement. 

VI. Paperwork Reduction Act 

As noted in the Ckitober 9,1991 
interim final rule {56 FR 50821), 
§§414.230 (d) and (f) contain 
information collection requirements 
subject to review by the Executive 
Office of Management and Budget 


(0MB) under the authority of the 
Paperwork Reduction Act of 1980 (44 
U.S.C, 3501-3511). We have submitted 
a copy of the interim final rule to OMB 
for its review of these information 
collection requirements. 

List of Subjects in 42 CFR Part 414 

End-stage renal disease (ESRD), 
Durable medical equipment (DME), 
Health professions, Laboratories, 
Medicare. 

The interim rule amending 42 CFR 
Part 414 that was pubUshed on October 
9,1991 (56 FR 50823), is adopted as 
final with the following change: 

PART 414—PAYMENT FOR PART B 
MEDICAL AND OTHER HEALTH 
SERVICES 

1. The authority citation for part 414 
continues to read as follows: 

Authority; Secs, 1102,1833(a), 1834(a), 
1861(n). 1871, and 1881 of the Social 
Security Act (42 U.S.C 1302.13951(a), 
1395m(a), 1395x(n), 1395hh, and 1395rr). 

Subpart D—Payment for Durable 
Medical Equipment and Prosthetic and 
Orthotic Devices 

2. In subpart D, § 414.230, paragraph 
(f) is revised to read as follows: 

§ 414.230 Determining s period of 
continuous use. 

***** 

(f) New equipment If a beneficiary 
changes equipment or requires 
additional equipment based on a 
physician’s prescription, and the new or 
additional equipment is found to be 
necessary, a new period of continuous 
use begins for the new or additional 
equipment A new period of continuous 
use does not begin for base equipment 
that is modified by an addition. 

* * * * * 

(Catalog of Federal Domestic Assistance 
Program No. 93.774, Medicare — 
Supplementary Medical Insurance Program) 
Dated: August 17,1992. 

William Toby, 

Acting Deputy Administrator, Health Care 
Financing Administration. 

Approved: October 13. 1992. 

Louis W. Sullivan. 

Secretary. 

IFRDoc, 92-29178 Filed 12-2-P2. 8:45 am) 
BILUNQ cbO€ 
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INTERSTATE COMMERCE 
COMMISSION 

49CFR Part 1180 

[Ex Parte No. 282 (Sub-No. 12)] 

Transfer or Operation of Lines of 
Railroads in Reorganization 

agency: Interstate Commerce 
Commission. 

ACTION: Final rule. 

SUMMARY: The Commission amends the 
procedures to be followed in allowing 
transfers or operations of lines of 
bankrupt rail carriers under bankruptcy 
reorganization. The existing procedures 
are obsolete. The revised procedures 
indicate how the limited class of 
applications involving transfer and 
operation of lines of bcmkrupt carriers 
under plans of reorganization will be 
handled in the future and provide for 
modification of procedures and 
deadlines to comply with court-imposed 
time constraints. 

EFFECTIVE DATE: The rules are effective 
January 4,1993. 

FOR FURTHER INFORMATION CONTACT: 
Joseph Levin, (202) 927-6287 or Richard 
Felder (202) 927-5610 [TDD for hearing 
impaired, (202) 927-5721]. 
SUPPLEMENTARY INFORMATION: The 
existing rules in 49 CFR Part 1180, 
subpart B, provide procedures to be 
used to allow transfers or operations of 
lines of bankrupt rail carriers under 
sections 5(b) and 17(b) of the Milwaukee 
Railroad Restructuring Act (45 U.S.C. 
904 and 915) by railroads in 
reorganization under former section 77 
of the Bankruptcy Act. When these 
became obsolete, the Commission 
proposed to change them by notice of 
proposed rulemaking published on 
September 25,1991, at 56 FR 48510. 

After comments were received, the 
Commission modified the proposed 
rules by notice published on July 17. 
1992, at 57 FR 31693. The Commission 
now adopts the modified proposed rules 
as final rules. The final rules indicate 
how the limited class of applications 
involving transfer and operation of lines 
of bankrupt carriers involving a plan of 
reorganization under 11 U.S.C. 1172 
will be handled in the future. They 
provide for modification of procedures 
and deadlines to comply with court- 
imposed time constraints. The full text 
of the final rules are set forth below. 

Additional information is contained 
in the Commission's decision. To obtain 
a copy of the full decision, write to, call, 
or pi(i up in person from: Dynamic 
Concepts. Inc., room 2229, Interstate 
Commerce Cxommission Building, 


Washington, DC 20423. Telephone: 

(202) 289-4357/4359. [Assistance for 
the hearing impaired is available 
through TDD services (202) 927-5721.) 

Environmental and Energy 
Considerations 

The Commission concludes that this 
section will not significantly affect 
either the quality of the human 
environment or the conservation of 
energy resources. 

Regulatory Flexibility Act Certification 

Under 5 U.S.C. 605(b). the 
Commission concludes that its action in 
adopting the final rules will not have a 
significant impact on a substantial 
number of small entities. The 
Commission preliminarily concluded in 
both prior notices, as more fully 
explained in the underlying decisions, 
that the proposed regulations would not 
have a significant economic impact on 
a substantial number of small entities, 
since the general purpose of the 
proposals was only to allow more 
flexible procedures for the transfer or 
operations of the involved rail lines. 
None of the comments filed argued that 
the proposal would have a significant 
impact on small entities. The final rules 
merely subject the limited class of 
applications involving transfer and 
operation of lines of bankrupt carriers 
under plans of reorganization to the 
procedures which would be applicable 
if no bankruptcy reorganization were 
involved. 

List of Subjects in 49 CFR Part 1180 

Railroads. 

Decided: November 23,1992. 

By the Commission, Chairman Philbin, 

Vice Chairman McDonald, Commissioners 
Simmons, Phillips, and Emmett. 

Sidney L. Strickland, Jr., 

Secretary. 

For the reasons set forth in the 
preamble, title 49, chapter X, part 1180 
of the Code of Federal Regulations is 
amended as follows: 

PART 1180—RAILROAD ACQUISITION, 
CONTROL, MERGER, 

CONSOLIDATION PROJECT, 
TRACKAGE RIGHTS, AND LEASE 
PROCEDURES 

1. The authority citation for part 1180 
is revised to read as follows: 

Authority: 49 U.S.C. 10321,10505,11341, 
11343-11346; 5 U.S.C. 553 and 559; and 11 
U.S.C 1172. 

2. Subpart B of part 1180 is revised to 
read as follows: 


Subpart B—^Transfer or Operation of 
Lines of Railroads In Reorganization 

§ 1180.20 Procedures. 

(a) Transactions under 11 U.S.C. 1172, 
for the transfer or operation of lines of 
bankrupt railroads under a plan of 
reorganization are governed by the 
following procedures: 

(1) If the buyer or operator is not a 
carrier, the Notice of Exemption 
procedures in subpart D of part 1150 of 
this title. 

(2) If the buyer or operator is a carrier, 
either: 

(i) The application procedures in 
subpart A of this part; or. 

(ii) The procedures in part 1121 of 
this title for a petition to exempt the 
transaction from prior approval 
requirements of 49 U.S.C. 11343, et seq. 

(d) The Commission will establish or 
modify its existing procedures and 
deadlines as necessary in each 
proceeding to comply with appropriate 
orders of the Bankniptcy Court. 

(c) Under 11 U.S.C. 1172(c)(1). the 
Commission is required to provide 
affected employees with adequate 
protection. The Commission will 
impose the minimum levels required by 
49 U.S.C. 11347, unless a need is shown 
for different levels of protection. 

(d) All applications, notices, and 
petitions for exemption within the 
scope of § 1180.20(a) shall advise the 
Commission that the proposed 
transaction involves the transfer or 
operation of lines in reorganization. 

[FR Doc. 92-29338 Filed 12-2-92; 8:45 am) 
BILUNG CODE 7035-01-M 


DEPARTMENT OF COMMERCE 

National Oceanic and Atmospheric 
Administration 

50 CFR Part 671 
[Docket No. 921105-2305] 

King and Tanner Crab Fisheries of the 
Bering Sea and Aleutian Islands 

AGENCY: National Marine Fisheries 
Service (NMFS), NOAA, Commerce. 
ACTION: Interim final rule; request for 
comments. 

SUMMARY: NMFS is issuing an interim 
final rule that supersedes State of 
Alaska (State) pot limit regulations in 
the exclusive economic zone (EEZ) of 
the Bering Sea and Aleutian Islands 
Area (BSAI). This action is necessary 
because NMFS has determined that the 
pot limit regulations adopted by the 
State for the king and Tanner crab 
fisheries of the BSAI are inconsistent 
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with provisions of the Fishery 
Management Plan for the Commercial 
King and Tanner Crab Fisheries in the 
BSAI (FMP). The intended effect of this 
action is to further the goals and 
objectives of the North Pacific Fishery 
Management Council (Council) with 
respect to the FMP by superseding State 
pot limit regulations in the EEZ that are 
inconsistent with the FMP. 

DATES: Effective November 30,1992. 
Comments on the interim final rule 
must be received by NMFS at the 
following address on or before January 
4,1993. 

ADDRESSES: Comments may be sent to 
Ronald J. Berg. Chief, Fisheries 
Management Di\dsion, (Attn. Lori 
Gravel), Alaska Region, NMFS, P.O. Box 
21668, Juneau, AK 99802, or delivered 
to the Federal Building Annex, Suite 6, 
9109 Mendenhall Mall Road, Juneau, 
Alaska. Individual copies of the 
environmental assessment (EA) and 
Federalism Assessment may also be 
obtained from this address. Comments 
on the EA are requested. 

FOR FURTHER INFORMATION CONTACT: 
Raymond E. Baglin, Fishery 
Management Biologist, Alaska Region, 
NMFS, at 907-586-7228. 
SUPPLEMENTARY INFORMATION: 

Description of the FMP 

The commercial king and Tanner crab 
fisheries in the EEZ of the BSAI are 
managed under the FMP. The FMP was 
prepaSred by the Council under the 
Ma^uson Fishery Conservation and 
Management Act (Magnuson Act). It is 
a framework FMP that, with Council 
and Secretarial oversight, delegates 
management of the crab resources in the 
BSAI to the State. It was approved by 
the Secretary of Commerce, (Secretary) 
and became effective on June 2,1989. 

Section 9 of the FMP provides the 
interested public with a procedure for 
appeal to the Secretary of any State 
preseason fisheries actions alleged to be 
inconsistent with the FMP, Magnuson 
Act, or any other applicable Federal 
laws. First, an interested person who 
objects to a State crab regulation must 
petition the Alaska Board of Fisheries 
(Board) under the State Administrative 
Procedure Act for the repeal of a State 
crab regulation and/or the adoption of a 
consistent regulation. If, and only if, a 
person obtains an adverse ruling from 
the Boaird, the person may appeal the 
regulation to the Secretary. The Crab 
Interim Action Committee (CIAC) will 
review the regulation prior to the 
Secretary deciding on the appeal. ' 

The CIAC was establishea oy the 
Coimcil pursuant to section 2 of the 
FMP to provide oversight and Council 


review of State regulatory actions that 
are promulgated by the Board. The CIAC 
has no authority to grant or reject am 
app>eaL A function of the CIAC is to 
comment in writing on preseason 
appeals to assist the Sec^tary with the 
review of State crab regulations to 
determine if they are consistent with the 
FMP, the Magnuson Act, and other 
Federal laws. 

Under section 9.3 of the FMP, if the 
Secretary makes a preliminary 
determination that the State regulations 
are inconsistent with the FMP, the 
Magnuson Act, or any other applicable 
Fed^l laws, then the Secretary will 
publish a proposed rule that is 
consistent, together with the reasons for 
the rule, and request comments for 30 
days. The Secretary must also provide 
actual notice of the proposed rule to the 
Council and the Commissioner of the 
Alaska Department of Fish and Game 
(ADF&G). The FMP allows the State 20 
days to request an informal hearing. The 
Secretary may withdraw the proposed 
rule if the Secretary ultimately decides 
that the State regulations in question are 
consistent If the Secretary detenninei 
that the regulations are inconsistent the 
Secretary may publish a final rule that 
would super^e the State regulations 
in the EEZ. 

The FMP allows for an expedited 
review when necessary to make a 
Federal rule effective in a timely 
fashion. The Secretary must notify the 
Council and the Commissioner of 
ADF&G of the use of an expedited 
review. In an expedited review, the 
Secretary will provide for comment by 
the Council (or a committee of the 
Council) and the Commissioner of 
ADF&G, if at all possible. However, if 
necessary, the Secretary can 
immediately publish in the Federal 
Register an interim final rule that 
supersedes any State regulation in the 
EEZ that the Secretary finds is 
inconsistent The Secretary will then 
request comments on the interim final 
rule before issuing a final rule. The 
authority of the Secretary in these 
matters has been delegated to the 
Assistant Administrator for Fisheries, 
NOAA (Assistant Administrator) and 
the Directm*, Alaska Region, NMFS. 

Among the management measures 
authorized by the FMP are pot limits. 
Section 8.2.7 of the FMP lists seven 
factors that the State can consider when 
establishing pot limits. Under the FMP, 
only special types of situations warrant 
the use of pot limits. It describes two 
such situations, although others may 
exist. The first is to prevent wastage as 
a result of pots lost to advancing ice 
cover. The second is to control the 
harvest in a fishery when only a small 


guideline harvest limit (GHL) is 
available. Section 8.2.7 also states that 
*‘[p]ot limits must be designed in a 
nondiscriminatory manner. For 
example, pot limits that are a function 
of vessel size can be developed which 
affect large and small vessels equally/' 

State Pot Limit Regulations 

During March 3-5,1992, the Board 
met to consider gear limitations for king 
and Tanner crab in response to a request 
submitted by a portion of the crab 
industry and data presented by the 
ADF&G staff indicating that levels of 
gear deployed in these fisheries were 
creating conservation and management 
difficulties. Prior to its deliberations, the 
Board considered reports and 
presentations by staff from ADF&G, 
NMFS, University of Alaska, and the 
State Attorney General's Office on the 
fisheries, pot gear usage and loss, 
impacts of alternative pot limits. State/ 
Federal responsibilities frameworked in 
the FMP, and an overview of the FMP 
critOTia and the Magnuson Act. The 
Board also received public testimony 
from 30 individuals and a working 
group that was composed of 10 
fishermen and processors. 

The Board found the following facts, 
identified in staff reports and through 
public testimony, to be specific issues of 
concern: 

(1) Bristol Bay red king crab fishery 
and Tanner crab fishery—^Recent 
increases in vessels and gear in Bristol 
Bay have led to derby-style king crab 
fishing with short seasons (7 days in 
1991) that are difficult to manage. The 
ADF&G staff indicated that a season 
length of at least 2 weeks was required 
to properly manage the fishery in- 
season. The Board noted a similar 
situation in the Tanner crab fishery. 

(2) Norton Sound red king crab. 
Pribilof Islands red and blue king crab, 
and St. Matthew blue king crab 
fisheries—^The potential level of effort is 
so high in relation to GHL, that the 
ability to manage these fisheries and 
prevent overfishing has been lost. 

(3) Snow crab fisnery—^Fast moving 
ice conditions have caused excessive 
pot loss, which has resulted in 
increased crab mortality and habitat 
degradation. The State has been 
imsuccessful in enforcing its 
biodegradable escape panel regulation, 
which was intended to reduce mortality 
associated with lost pots. 

The Board considered various 
management options including: (1) 
closing fisheries-, (2) changing dates of 
fisheries; (3) trip limits; (4) exclusive or 
super-exclusive registration areas; (5) 
requiring pre-registration and dividing 
up the GIffi in some manner: and (6) pot 
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limits. The Board considered two types 
of pot limits. The first type was a single 
uniform limit on all participating 
vessels regardless of the size of the 
vessel and its harvesting capacity. The 
second type was limits on individual 
vessels or classes of vessels in 
proportion to vessel length. The Board 
determined that uniform pot limits was 
its preferred management alternative. 

The Board established the following 
uniform pot limits that became effective 
under State law on June 19,1992: 

5 AAC 34.825. LAWFUL GEAR 

(e) During a commercial king crab 
season in Statistical Area T (Bristol 
Bay), an aggregate of no more than 250 
king crab pots may be operated from a 
vessel registered to fish king crab. 

(f) Instead of the requirements of 5 
AAC 34.050(e)(3), in Statistical Area T 
replacement of lost identification tags is 
permitted if the vessel operator and 
three crew members, in person, submit 
to the ADF&G office in Dutch Heurbor a 
sworn statement or affidavit describing 
how the tags were lost and listing the 
numbers of the lost tags. 

5 AAC 34.925. LAWFUL GEAR 

(i) During a commercial king crab 
season in Statistical Area Q (Bering 
Sea), an aggregate of no more than 100 
king crab pots may be operated from a 
vessel registered to take king crab. 

(j) Instead of the requirements of 5 
AAC 34.050(e)(3), in Statistical Area Q 
replacement of lost identification tags is 
permitted if the vessel operator and 
three crew members, in person, submit 
to the ADF&G office in Dutch Harbor a 
sworn statement or affidavit describing 
how the tags were lost and listing the 
numbers of the lost tags. 

5 AAC 35.525. LAWFUL GEAR 

(j) During a commercial tanner crab 
season in the Bering Sea District, an 
aggregate of no more than 250 tanner 
crab pots may be operated from a vessel 
registered to fish tanner crab. 

(4) The department may replace tags 
lost during the season if die vessel 
operator submits a sworn statement or 
affidavit describing how the tags were 
lost and listing the numbers of tags; 
however, for the Bering Sea District 
only, the vessel operator and three crew 
members shall, in person, submit to the 
ADF&G office in Ehitch Harbor a sworn 
statement or affidavit describing how 
the tags were lost and listing the 
numbers of the lost tags. 

Appeal of the Board's Preferred 
Management Alternative 

On May 5.1992, the Coalition of 
Bering Sea Crab Fishermen (Coalition) 
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petitioned the Board for reconsideration 
of the pot limit regulations. In a letter 
dated June 17,1992, the Board said that 
it considered the petition but did not 
find an emergency per the Board 
Petition Policy” (5 AAC 96.625), and 
thus denied the petition without 
reviewing its merits. 

On June 30,1992, the Coalition 
appealed the Board’s decision to adopt 
regulations limiting the number of pots 
that may be carried aboard vessels in 
certain BSAI king and Tanner crab 
fisheries to NMFS. The Coalition 
challenged the State pot limit 
regulations on the grounds that they are 
inconsistent with the FMP, the 
Magnuson Act, and other applicable 
Federal laws. The Coalition alleged that 
uniform pot limits: (1) Violate section 
8.2.7 of the FMP because they 
discriminate against large vessels in 
favor of small to medium vessels; (2) fail 
to meet national standard 5 of the 
Magnuson Act because their principal 
effect is to redistribute effort away from 
larger vessels to smaller vessels without 
a clear gain in terms of reduced amount 
of gear or longer seasons; (3) fail to meet 
national standard 7 of the Magnuson 
Act because imiform pot limits are 
unenforceable and thus do not minimize 
costs; and (4) are inconsistent with other 
applicable Federal laws, namely, E.O. 
12291, the Regulatory Flexibility Act, 
and the equal protection guarantees of 
the U.S. Constitution because, in part, 
the potential benefits of uniform pot 
limits do not outweigh the potential 
costs, most of the regulatory burden is 
imposed on one class of vessels, and 
only the efficiency of larger vessels is 
reduced. The Coalition requested that 
NMFS immediately supersede the State 
pot limit regulations in an expedited 
manner. 

The CIAC met on August 26,1992, to 
review the appeal presented by the 
Coalition. During its meeting, the CIAC 
reviewed the purposes and function of 
the FMP. The CIAC received a briefing 
on the appeals process from NOAA 
General Counsel, a summary of the 
Board action and findings presented by 
ADF&G staff, a synopsis of the content 
of the appeal by NOAA General 
Counsel, and a history and description 
of the FMP by Coimcil and NMFS staff. 
The CIAC received public testimony 
from seven individuals, including the 
applicant Coalition. The State also 
commented on the appeal. 

At the meeting, the CIAC spent some 
time examining the need for pot limits. 
In this regard, some members felt that 
one of the problems in evaluating the 
adequacy of the Board’s uniform pot 
limits is the vastly different 
circumstances of the individual crab 


fisheries. Whereas the Bristol Bay red 
king crab fishery has a GHL of 10.3 
million pounds (4,672 metric tons (mt)), 
the Tanner and snow crab fisheries, 
with GHLs of 39.2 million (17,781 mt) 
and 207 million pounds (93,894.5 mt) 
for the 1992/1993 fishing season, offer 
greatly different conservation concerns. 
The CIAC was unable to reach 
consensus on its written comments to 
the Secretary to assist her in making 
determinations about the pot limits. 

CIAC members agreed to submit their 
individual comments in writing. Their 
submissions and the entire report are 
included in Appendix 1 of the EA 
prepared for this action. 

Section 8.2.7 of the FMP provides that 
”[p)ot limits must be designed in a non- 
discriminatory manner. For example, 
not limits that are a function of vessel 
size can be developed which affect large 
and small vessels equally.” NMFS 
concludes that this provision prohibits 
pot limits that adversely affect or 
burden only large vessels and that the 
FMP requires the economic burden 
imposed by pot limits to be shared 
equally by large and small vessels alike. 

NMFS has reviewed an economic 
analysis by J. Greenberg, M. Herrmann, 
and P. Hooker that was presented to the 
Board (attached to EA). That analysis 
concluded that the imiform pot limits 
adopted by the Board cause an adverse 
economic impact only upon the larger 
crab vessels that have the capacity to 
carry more pots than those allowed by 
the uniform pot limits. The analysis 
demonstrated that medium and small 
vessels experience little or no adverse 
economic impact as a result of the pot 
limits. These conclusions are not in 
dispute. 

NMFS has reviewed the report from 
the CIAC, the concerns raised by each 
member, the findings of the Board, and 
other background information. NMFS 
has determined that the uniform pot 
limits of 250 and 100 pots, which the 
State imposed on all vessels regardless 
of their size, are inconsistent with 
section 8.2.7 of the FMP. 

Based on the factors summarized 
above, NMFS concludes that the 
challenged pot limit regulations 
impermissibly discriminate against large 
vessels in violation of the FMP, and in 
accordance with section 9.3 of the FMP, 
publishes this interim final rule to 
supersede those regulations in the EEZ 
of the BSAI. 

Classification 

The Assistant Administrator 
determined that this rule is necessary 
for the conservation and management of 
crab fisheries in the EEZ of the BSAI, 
and that it is consistent with the 
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Magnuson Act and other applicable 
laws. 

The Assistant Administrator also 
finds that the reasons summarized 
above justifying promulgation of this 
rule make it contrary to the public 
interest to provide notice and 
opportunity for prior comment or to 
delay for 30 days its effective date under 
sections 553(b) and (d) of the 
Administrative Procedure Act. Some 
crab fisheries subject to the State’s pot 
limit regulations have already 
commenced. This rule must be made 
effective immediately to remove the 
economic burden that the State’s pot 
limit regulations have imposed on large 
vessels and to allow sufficient time for 
vessel operators to plan for upcoming 
crab fishery openings. The public has 
had an opportunity to comment on the 
State pot limit regulations, and their 
consistency with the FMP, Magnuson 
Act, and other applicable law at the 
Board meeting in March 1992 and at the 
CIAC meeting in August 1992. At each 
meeting, public testimony was received. 
Additional comment on this interim 
final rule will be accepted for a period 
of 30 days after the effective date. 

This interim final rule is exempt from 
the normal review procedures of E.O. 
12291. This rule is being reported to the 
Director of the Office of Management 
and Budget with an explanation of why 
it is not possible to follow the regular 
procedures of that Order for the reason 
set forth in the preamble of this interim 
final rule. 

Because neither the Administrative 
Procedure Act, nor any other statute, 
requires public notice and opportunity 
to comment upon this rule, no 
regulatory flexibility analysis is 
required. 

NMFS has determined that this 
interim final rule will be implemented 
in a manner that is consistent to the 
maximum extent practicable with the 
approved coastal management program 
of the State of Alaska. Tliis 
determination has been submitted for 
review by the responsible State agencies 
under section 307 of the Coastal Zone 
Management Act. 


The Alaska Region, NMFS, prepared 
an EA for this action. The Assistant 
Administrator found that no significant 
impact on the human environment 
would result from implementation of 
this rule. A copy of the EA may be 
obtained (see ADDRESSES). 

NMFS has determined that the 
management measures implemented 
under this interim final rule would not 
adversely affect endangered or 
threatened species. Therefore, further 
consultation pursuant to section 7 of the 
Endangered Species Act is not required 
for the implementation of this rule 

This rule does not contain a 
collection-of-information requirement 
for purposes of the Paperwork 
Reduction Act. 

The Federalism Implementation 
Officer of the Department of Commerce 
has certified that this action is 
consistent with the federalism 
principles, criteria, and requirements set 
forth in Sections 2 through 5 of E.O. 
12612. A copy of the Federalism 
Assessment prepared for this action may 
be obtained (see ADDRESSES). 

List of Subjects in 50 CFR Parts 671 

Fisheries, Reporting and 
recordkeeping requirements. 

Dated; November 27,1992. 

William W. Fox, Jr., 

Assistant Administrator for Fisheries, 
National Marine Fisheries Service. 

For the reasons set out in the 
preamble, 50 CFR chapter VI is 
amended by adding part 671 to read as 
follows: 

PART 671—KING AND TANNER CRAB 
nSHERIES OF THE BERING SEA AND 
ALEUTIAN ISLANDS 

Subpart A—Ganeral Provisions 

Sec. 

671.1 Purpose and scope. 

671.2 Definitions. 

Subpart B—Management Measures 

671.20 Pot limits. 

Aiithoritv; 16 U.S.C. 1801 et seq. 


Subpart A—Generai Provisions 
§671.1 Purpose and scope. 

The purpose of this part is to 
supersede State of Alaska regulations 
applicable to the commercial king and 
Tanner crab fisheries of the Bering Sea 
and Aleutian Islands in the EEZ that are 
determined to be inconsistent with the 
Fishery Management Plan for the 
Commercial King and Tanner Crab 
Fisheries of the Bering Sea and Aleutian 
Islands, the Magnuson Fishery 
Conservation and Management Act, or 
other applicable Federal law 

§671.2 Definitions. 

In addition to the definitions in the 
Magnuson Fishery Conservation and 
Magnuson Act and in § 620 2 of title 50, 
CFR, Bering Sea and Aleutian Islands 
Area means those waters of the 
exclusive economic zone off the west 
coast of Alaska lying south of Point 
Hope (68®21' N. latitude), and extending 
south of the Aleutian Islands for 200 
nautical miles west of Scotch Cap Light 
(164°44'36" W. longitude). 

Subpart B—Management Measures 

§671.20 Potiimits. 

State of Alaska pot limits shall not 
apply to vessels fishing for red king crab 
{Paralithodes camtschatica], blue king 
crab (P. platypus], brown (or golden) 
king crab (Uthodes aequispina], Tanner 
crab [Chioneocetes bairdi), and snow 
crab (C. opilio) in the Bering Sea and 
Aleutian Islands Area. 

IFR Doc. 92-29289 Filed 11-30-92; 10;55 
am] 

BILUNG CODE 3610-22-M 
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This section of the FEDERAL REGISTER 
contains notices to the public of the proposed 
issuance of rules and regulations. The 
purpose of these notices is to give interested 
persons an opportunity to participate in the 
rule making prior to the adoption of the fir»al 
rules. 


COMMODITY FUTURES TRADING 
COMMISSION 

17CFR Part 156 

Proposed Regulation Requiring 
Registration of Broker Associations 

AGENCY: Commodity Futures Trading 
Commission. 

ACTION: Proposed rule. 

SUMMARY: The Commodity Futures 
Trading Commission (“Commission”) is 
proposing rules which would define 
entities commonly known as “broker 
associations” and would require that 
such entities register with their 
respective contract markets pursuant to 
contract market rules. The regulations 
would prohibit a member of a broker 
association from receiving orders or 
executing transactions unless the broker 
association was registered with its 
respective contract market and each 
contract market also would be required 
to prohibit such conduct under its rules. 
In addition, the Commission would 
require each contract market to 
implement procedures necessary to 
ensure that registration procedures are 
followed and to integrate the data 
collected from registration into its 
affirmative compliance programs. 

DATES: Comments must be received on 
or before January 4.1993. 

ADDRESSES: Comments should be sent to 
Jean A. Webb, Secretary of the 
Commission Commodity Futures 
Trading Commission, 2033 K Street 
NW., Washington DC 20581. 

FOR FURTHER INFORMATION CONTACT: 
Christopher K. Bowen, Attorney- 
Advisor, Division of Trading and 
Markets, Commodity Futures Trading 
Commission, 2033 K Street NW., 
Washington, DC 20581. Telephone: 

(202) 254-8955. 

SUPPLEMENTARY INFORMATION: 

Paperwork Reduction Burden 

The public reporting burden for this 
collection of information is estimated to 
average 81.86 hours per response. 


including the time for reviewing 
instructions, searching existing data 
sources, gathering and maintaining the 
data needed, and completing and 
reviewing the entire collection of 
information. Send comments regarding 
this burden estimate or any other aspect 
of this collection of information, 
including suggestions for reducing this 
burden, to Joe F Mink, CFTC Clearance 
Officer, 2033 K Street NW., Washington, 
DC 20581; and to the Office of 
Management and Budget, Paperwork 
Reduction Project (3038-^022), 
Washington, DC 20503. 

I. Introduction 

On April 11,1990, the Commission 
originally published for public comment 
in the Federal Register proposed peirt 
156 regulations regarding registration of 
broker association. 55 FR 13545, April 

II, 1990. These proposed rules were 
developed as a follow-up to a 
Commission-mandated study of broker 
associations by the Division of Trading 
and Markets (“Division”) and a review 
of other available information with 
respect to these associations. 

In July 1989, the Commission directed 
the Division to conduct a study of the 
organization and trading practices of 
broker associations as part of its ongoing 
oversight of trade practice programs.' 
The Division examined existing and 
proposed exchange rules governing 
broker associations and interviewed 
members of broker associations at 
certain exchanges and representatives of 
other market participants which use the 
services of broker associations, such as 
futures commission merchants 
(“FCMs”). The Division found that 
market users ascribed certain 
advantages to broker associations, 
including specialized order execution 
expertise, better capitalization from 
increased financial resources and 
uninterrupted customer service.^ 

This study also raised concerns, 
however, that broker relationships may 
increase the potential for trading abuses. 
For example, it was noted that formal or 
informal arrangements to share profits 
and losses may create a potential 
incentive for members of an association 
to act as accommodating traders for each 


* See Division of Trading and Markets, Study on 
Broker Associations Qanuary 4.1990) ("Broker 
Association Study"). Copies of this report are 
available to the public. 

* Broker Association Study at 53-54. 


other. Moreover, it was noted that 
members of a broker association may 
use the information gained through 
access to each others’ customer orders to 
trade ahead of a customer, to prefer a 
favored customer or to assist each other 
in indirectly bucketing or taking the 
opposite side of customer orders. As a 
result of or taking the opposite side of 
customer orders. As a result of these 
findings, the Division recommended 
that the Commission take steps through 
rulemaking to require the identification 
of broker association members and to 
monitor their trading activity.^ 

In originally proposing the part 156 
rules, the Commission also noted that 
five exchanges had in place a range of 
self-regulatory programs intended to 
monitor affiliated broker activity ^ In the 
course of their surveillance, the 
exchanges identified a member of 
instances of abusive trading activity by 
association members. The violations for 
which affiliated members had been 
sanctioned included disclosure of 
customer orders, non-comp>etitive 
trading and accommodation trading.* * In 
addition, the violations charged in the 
indictments arising out of the joint 
Justice Department-CFTC investigation 
of the (Hhicago exchanges included 
violations committed by affiliated 
brokers. 

Subsequent to the publication of the 
original rule proposal, Congress enacted 
the Futures Trading Practices Act of 
1992 (“Futures Act”) on October 28. 
1992, which includes provisions 
governing the activities of broker 
associations. Pursuant to section 102 of 
the Futures Act. section 4j(d)(l) of the 
Commodity Exchange Act (“Act”) as 
amended, 7 USC 6j, prohibits a floor 
broker from executing a customer order 
if that broker knows the opposite party 
to the transaction is a floor broker or 
floor trader with whom the floor broker 
has one of the following relationships: 
(1) A partner in a partnership, (2) an 
employer or employee or (3) such other 
affiliation as the Commission may 
specify by rule. This provision is 
scheduled to go into effect 270 days 
after enactment of the Futures Act. 


*/d at 60. 

^ These exchanges are the Chicago Mercantile 
Exchange ("CME"), Coffee, Sugar & Cocoa 
Exchange, Inc. ("CSC"), Commodity Exchange. Inc. 
("Comex"), New York Futures Exchange ("NYFE") 
and New York Mercantile Exchange ("NYMEX"). 
■For a discussion of these cases, see 55 FR 13547 
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However, pursuant to section 4j(d)(2) 
of the statute as amended, this trading 
restriction would not apply under two 
circumstances. First, it would not apply 
if the Commission adopts rules which 
the Commission certifies to Congress 
require procedures and standards 
designed to prevent violations 
attributable to broker association 
trading. Second, the restriction would 
not apply to any contract market that 
implements rules designed to prevent 
violations of the Act attributable to 
broker association trading unless the 
Commission determines, by rule or 
order, that such rules are inadequate to 
prevent violations.® 

After reviewing the above-mentioned 
legislation and the comments on the 
original proposal, the Commission has 
modified portions of its original rule 
proposal. These modified rules are 
intended to serve as the basis for 
certification to Congress that the 
Commission had in effect rules which 
required procedures and standards 
designed to prevent violations of the Act 
attributable to broker associations. 

Given the extended period of time since 
the regulations were first proposed and 
the recent legislative enactments, the 
Commission has decided to issue the 
modified regulations for comment rather 
than to issue final rules. This will 
provide commenters an opportunity to 
review the proposed regulations in light 
of any changed circumstances since 
they last were proposed. 

n. Overview of Comments Received to 
Original Proposal 

The Commission received letters from 
nine commenters regarding the 
proposed rules, including six futures 
exchanges,^ two floor brokers, one 
futures commission merchant (“FCM") 
and one industry trade association.® In 
general, a majority of the commenters 


® Under section 103 of the Futures Act, a new 
section 5(a)(13) was added to the Act which sets 
forth broker association disclosure requirements 
This provision requires each contract market to: 

Provide for disclosure to the contract market and 
the Commission of any trade, business or financial 
partnership, cost-, profit-, or capital-sharing 
agreements or other formal arrangements among or 
between floor brokers and traders on such contact 
market where such partnership agreement or 
arrangement is material and known to the floor 
broker or floor trader. 

^The exchanges are the Chicago Board of Trade 
(“CBT”), CME, CSC, Kansas City Board of Trade 
(“KCBT*’), Minneapolis Grain Exchange (“MGE”) 
andNYMEX 

® Subsequently, Commission staff also provided 
each exch^ge with further opportunity to discuss 
the proposed rules at meetings in both New York 
and Chicago. In addition, in a comment letter 
regarding the Commission’s proposed dual trading 
regulation, one additional trade association, the 
National Cattlemen’s Association, commented on 
the need for regulation of broker associations 


supported the Commission’s goal of 
enhancing exchange surveillance 
capabilities by the registration of broker 
association members. The commenters, 
however, expressed concern that the 
proposed registration requirement was 
overly broad. More specifically, 
commenters stated that, although the 
proposed requirement would capture 
certain relationships and activities for 
which surveillance should be enhanced, 
the registration requirement also would 
capture certain activities and 
relationships which pose little potential 
for trading abuses. Tney argued that this 
scope could result in the collection of 
extraneous information which would 
dilute exchanges' abilities to use the 
registration requirement as a 
surveillance tool. 

The Commission has carefully 
reviewed the comments and other 
information. As a result, several 
material changes have been made to the 
previously proposed rules. 

III. Modified Proposed Part 156 
Regulations 

In formulating the modified 
regulations, the Commission has 
identified areas where the breadth of the 
rules as originally proposed might have 
diminished the surveillance benefit that 
the Commission intended the rules to 
provide. Also, the resulting 
modifications are intended to refine the 
coverage of the regulation to apply to 
relationships where there is an 
increased motivation or potential for 
trade practice abuses and to facilitate 
the collection of information which 
would assist in the detection of these 
abuses. 

The modified rule proposal is 
designed to give exchanges flexibility in 
their implementation of the registration 
requirement. The exchanges would have 
some discretion, subject to Commission 
oversight, to define the scope of activity 
subject to registration, including what 
activity should be considered so 
minimal as to not require registration. 
Exchanges also would be permitted to 
determine the administrative details of 
registration and how best to integrate 
the data collected into their existing 
compliance programs. 

A. Regulation 156 1 Definition of 
Broker Association 

As originally proposed, the term 
“broker association’’ was defined to 
include two or more contract market 
members who had the following 
relationships: (1) Shared responsibility 
for executing customer orders, (2) 
shared access to each other’s unfilled 
customer orders as a result of common 
emplo}Tnent, a shared clerk, or other 


types of relationships, or (3) shared 
profits and losses associated with 
brokerage or trading activity. 

1 Comments Received 

As noted above, the commenters each 
stated that the proposed definition 
encompassed certain activities or 
relationships which involved little 
increased potential for trading abuse. 

a. Shared Responsibility 
Relationships The original proposed 
regulation defined any brokers who 
“share responsibility for executing 
customer orders’’ as a broker 
association. In this proposal, the 
Commission stated that this would 
include deck shanng arrangemeF.ts, • 
such as when a member hands off his 
deck or individual orders to another 
member before leaving the floor. The 
Commission noted that these 
relationships would provide the 
participating brokers with knowledge of 
each others’ orders, causing an 
increased potential for trading 
violations As proposed, the rule could 
encompass a single instance where a 
member shared responsibility for or 
handed off an order. However, the 
Commission specifically requested 
comment on the minimum level of 
affiliated activity which could occur 
without requiring registration and 
whether exemptive authority should be 
given to the exchanges or otherwise 
should be addressed in the final rules. 

Six commenters objected to this 
component of the proposed definition 
and several mentioned specific limited 
relationships involving shared 
responsibility which they believed 
should not be included in the proposed 
definition. In addition, certain 
commenters suggested alternative 
standards. 

Every exchange which commented 
pointed out certain examples of deck 
sharing for which, in their opinion, 
registration would be mappropnate. For 
example, when a broker hands off an 
order prior to taking a vacation, the 
commenters argued, there are minimal 
reasons to require registration as a 
broker association. In such instances, 
there is little potential or incentive for 
the types of trading abuses which the 
registration requirement was designed 
to address. The CBT, as well as the 
KCBT and one floor broker, also 
mentioned circumstances where a 
broker may assist another broker in 
handling an overflow of orders which, 
in their opinion, did not warrant 
covera^ ^ the proposed rule. 

The CME recommended that the 
definition should be amended to 
include only those relationships where 
the shared responsibility is “knowing” 
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and '‘voluntary/' For example, the CME 
stated that when an FCM uses several 
independent brokers to fill customer 
orders, these brokers may be considered 
a broker association under the 
Commission's proposal notwithstanding 
the fact that they may have no 
knowledge of any common relationship. 
The CBT suggested amending the rule to 
limit registration to “formal 
organizations which share profits and/or 
share access to customer orders within 
the same contract month on a 
continuous and regular basis/' 

The CSC and NYMEX proposed de 
minimis exemptions. At the CSC. there 
is an existing exemption whereby the 
term “associated brokers'* is defined as 
those “who frequently share a deck of 
customer orders.’*® For the purposes of 
this CSC rule, the definition of 
“frequently" is trading occurring on two 
or more trading days within a week for 
a minimum of one bracket penod per 
day.'® NYMEX suggested that the 
Commission enact a “safe harbor" 
provision which exempts from the 
application of the rules those intra-day 
affiliations which occur on an 
infrequent or non-regular basis. 

b. Shored Access Relationships. The 
rule as ongmally proposed was 
intended to cover broker relationships 
where access to customer orders results 
from circumstances other than 
relationships involving shared 
responsibility for executing customer 
orders. The Commission included in the 
original definition relationships arising 
from common employment or from a 
shared clerk but specifically requested 
comment on the breadth of this 
provision. The rule would have 
included all relationships which 
provide access “notwithstanding the 
feet that access cannot readily be 
demonstrated or that the broker 
association's practices do not intend 
that such assess be available." " 

Six commenters objected to this 
proposal, stating that the inclusion of 
situations which involved limited 
potential for shared access would 
capture too much activity which is 
irrelevant for surveillance purposes. The 
CME commented that the definition as 
proposed could require registration of 
entities which were not intended to be 
permitted access or which actually may 
not share access to customer orders. The 
Exchange further stated that the 
Commission should direct the 
exchanges to determine and define the 


"CSC Rule DefmiUons 1206 
At the CSC. the trading day is comprised of 
fifteen bracket periods- Each bracket period is 30 
minutes 

*'55FR 13541 


appropriate shared access situations 
which warranted registration. The CME 
believed that the term “shared access" 
should be replaced by the term “shared 
information respecting customer 
orders.” 

The MGE suggested that the definition 
cover access only when it is “likely" or 
“demonstrated." The KCBT suggested 
that the definition should be made more 
specific to include only those 
relationships “where there is a formal or 
informal relationship which could 
* * * provide continual access to the 
orders of other members." The 
Exchange explained that absent a 
continuing relationship, the motivation 
for non-competitive trading lessens to 
the point where increased regulation 
may not be beneficial. 

Several exchanges mentioned specific 
problems with including all shared 
clerk relationships. The CME focused on 
specific typies of clerk relationships to 
demonstrate the overbreadth of the 
definition. The Exchange stated that the 
sharing of a clerk does not necessarily 
result in the sharing of information The 
CME stated that clerks usually transmit 
information to a particular broker and 
that knowledge is not necessarily shared 
among the brokers for whom the clerks 
are employed. The Exchange 
commented that, because firms employ 
various brokers, each with different 
eferk relationshi-ps, and due to the high 
turnover rate for clerks, it is unwieldy 
and impractical to require brokers to 
register with all other brokers with 
which a broker may share access on the 
basis of a shared clerk relationship. The 
CME additionally commented on the 
“shared access" component by stating 
that (1) the sharing of clerk expenses 
does not necessarily mean that 
information will be shared, (2) clerks 
who hold decks do not share knowledge 
of orders with brokers, and (3) it cannot 
be assumed that brokers having access 
to common firm wire and phene lines 
will have shared access to order 
information. 

NYMEX, as well as the CSC and MGE, 
commented that brokers may share 
expenses for certain clerks, such as 
write up clerks; however, in such cases,% 
no access to customer order information 
is available. NYMEX suggested that any 
relationships not considered to be 
shared access relationships be 
speafically excluded from registration 
requirements. 

Five commenters suggested that 
employees of the same FCM or non- 
FCM cleanng members and brokers 
used on an independent basis be 
excluded from the registration 
provisions. The FCM and FIA stated 
that, with respect to FCM employees. 
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separate registration is unnecessary 
because exchange membership 
departments already list the name of a 
floor broker's FCM employer. As a 
result, the commenters stated that this 
information is already on file and easily 
available to exchange compliance staff. 
The MGE and CME noted that, under 
the proposal, when a firm uses several 
independent brokers to fill orders, these 
brokers may be considered a broker 
association, despite the fact the actual 
ability to share information is minimal. 

c. Shared Profits and Losses Four 
comments were received on this part of 
the proposed broker association 
definition. While most commenters 
agreed that persons who share profits 
and losses should be considered a 
broker association. NYMEX mentioned 
that it should be made clear that shared 
profits and losses should not encompass 
shared costs, such as the costs of a 
common write-up clerk who does not 
have access to unfilled customer orders. 

2. Proposed Regulation 156.1 

After considering the comments, the 
Commission has revised the definition 
of what constitutes a “broker 
association." The Commission believes 
that the primary goal defining broker 
associations is to identify those 
relationships w^hich may create the 
motive or opportunity for trade practice 
abuses and thus require enhanced 
surveillance. Based upon the comments 
received on the proposed regulations, 
the Commission believes that the 
definition as originally proposed may 
encompass too many incidental 
relationships where the increased 
potential for trade practice abuse is 
minimal. 

For example, a broker association 
definition based on “shared access," 
without further clarification, may be 
susceptible to an interpretation that 
could be expansive enough to render 
registration ineffective as a surveillance 
tool. The comments also suggest that the 
clerk-sharing relationships should not 
be an independent basis for registration. 
Broker-clerk.relationships are constantly 
in flux Thus, from an administrative 
standpoint, requiring brokers to register 
on the basis of these clerk relationships 
and requiring exchanges to monitor 
these relationships may be overly 
burdensome. Further, this may require 
identification of too many incidental 
relationships to be effective as a 
sun^eillance tool. As a result, the 
surveillance benefit accruing from a 
registration requirement intended to 


For example, in New York, although larger 
firms may have regular clerks, the use of "floaters” 
is a common practice. 
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single out relationships requiring 
heightened surveillance might be 
reduced 

Based on these comments, the 
Commission is deleting the “shared 
responsibility” and “shared access” 
components of the definition. The 
modified proposed Regulation 156.1 
would define the term broker 
association to include “two or more 
contract market members with floor 
trading privileges who: (1) Are 
employees of the same employer, (2) are 
employer and employee, (3) share 
profits and losses associated with their 
brokerage or trading activity, or (4) 
regularly share a deck of orders.” The 
Commission believes that these 
relationships are sufficiently discrete 
and constant to be useful in identifying 
relationships among brokers for further 
monitoring. In specifying these 
particular relationships, the 
Commission believes that it has 
identified those relationships where 
enhanced surveillance will be cost- 
effective.^^ 

a. Employees of the Same Employer 
and Employer-Employee Relationships. 
In the original proposed rule, the 
definition included exchange members 
who had access to each others’ customer 
orders by virtue of “common 
employment.” In the modified proposal, 
the Commission would maintain the 
substance of this portion of the original 
rule and would consider members who 
are employees of the same employer as 
a broker association. The Commission 
also has determined that members 
engaged in an employer-employee 
relationship with each other also should 
be considered a broker association. 

The Commission believes that in both 
types of relationships members are 
engaging in an ongoing relationship 
whereby brokers, among other things, 
have continued access to common desks 
and common clerks and thus there is a 
definite potential for one broker to 
discover information as to another 
broker’s orders. This, in turn, could 
provide an incentive for a broker to 
abuse or to conspire to abuse that order 
information. Every exchange which 
currently regulates broker associations 
or similar affiliations of brokers 
considers employees of the same 
employer and brokers engaged in an 


** Since identification of financial arrangements 
and other relationships across plU would aid the 
detection and deterrence of customer order abuse, 
the proposed regulation would not limit broker 
association membership to members in the same pit 
as suggested by the CBT. 


employer-employee relationship to be 
affiliated.'^ 

The modified proposed rule would 
not include within a broker association 
independent brokers used by the same 
firm to fill customer orders. As stated by 
the commenters, in many instances the 
connections among these brokers are 
tenuous and constantly in flux. The 
actual potential for independent brokers 
gaining knowledge of the orders of other 
independent brokers simply because 
they relieve orders from die same FCM 
is minimal.'* 

b. Shared Profits and Losses. The 
definition would retain sharing of 
profits and losses as the basis for 
requiring registration as a broker 
association. The definition is intended 
to encompass all formal and informal 
agreements whereby direct or indirect 
financial benefits accrue to the brokers. 
Thus, shared trading profits and losses 
would include, for example, shared 
commissions and shared error account 
profits and losses. As noted in the 
Commission’s original proposal, if two 
or more contract market members have 
a profit-sharing relationship, there is an 
added incentive for these members to 
trade with each other. In order to obtain 
shared profits or to received shared 
commissions, members may be more 
likely to engage in abusive practices. 

This provision would not encompass 
cost-sharing arrangements, such as the 
sharing of costs of a common write-up 
clerk, which do not create incentives for 
members to trade with each other. 

c. Regularly Share a Deck. In the 
regulation as originally proposed, deck 
sharing relationships were specifically 
included as a broker association activity 
in that they constituted “shared 
responsibility for executing customer 
orders.” Notwithstanding the 
elimination of the “shared 
responsibility” component of the 
definition, the Commission believes that 
regular deck sharing arrangements 
continue to have the potential for 
trading abuses that should be addressed 
in the regulations. 

“Deck sharing” relationships involve 
situations whereby a broker “hands off* 
his deck of orders or any individual 
orders to another broker on the floor. In 
certain instances, a broker may hand off 
orders to another broker and may 
remain on the floor. For example, in the 
event a broker is holding a dedt of 


See, e.g.. CME Rule 515A.l.a.; Comex Rule 
4.24; CSC Rule Definitions \ 206; New York Futures 
Exchange Rule 3; and NYMEX Rule 6.42(C). 

In this regard, existing Commission rules 155.2 
and 155.3 require exchanges and PCMs. 
respectively, to establish and enforce trading 
standards intended to diminish the potential for 
abuse of customer orders 


orders and the pace of trading quickens, 
that broker may hand off a portion of his . 
orders to another broker for order 
execution assistance. In other instances, 
such as a lunch break, a broker may 
hand off his deck and leave the floor of 
the exchange. 

Both of these circumstances may 
create an opportunity for trade practice 
abuses.'® Where a broker hands off 
orders to another broker for order 
execution and remains on the floor, he 
can benefit from the knowledge gained 
from the orders before handing them off. 
That broker may trade ahead of or 
otherwise take advantage of those 
orders. If a broker hands off a deck of 
orders so that he can temporarily leave 
the floor, the other broker also may 
benefit from the knowledge gained from 
those orders. For example, if 
unexecuted orders are returned to the 
original broker upon his return to the 
floor, the broker to whom the orders 
were originally handed off could have 
the opportunity to abuse those orders. 

For a relationship to be considered 
“deck sharing,” a broker must have 
knowledge of the orders to be shared. 

For example, if a broker is unable to 
handle the volume of his orders, he may 
direct his clerk to give any “overflow” 
orders to another broker. Where the 
clerk does so without the broker having 
knowledge of the terms of those orders, 
a “deck sharing relationship” would not 
exist. 

So as to exclude de minimis “deck 
sharing” activity, modified proposed 
Regulation 156.1 would require that two 
or more contract market members 
“regularly” share a deck of orders for 
that activity to necessitate registration. 

The Commission also has provided in 
Regulation 156.2(c)(1) that the 
exchanges would be permitted to 
exercise discretion to determine what 
deck sharing activity is not “regular.” 

For further discussion, see Section III.D 
below. 

d. Members with Floor Trading 
Privileges. In this modified proposal, the 
Commission would make the 
application of the regulation to contract 
market members more precise by 
including only those members “with 
floor trading privileges.” Exchange 
commenters had expressed some 
concern that, in light of the way in 
which certain exchanges define the term 
“member,” the regulation could be read 
to apply to firms as well as floor brokers 


*®Two of the exchanges which monitor broker 
associations consider regular deck sharing to be a 
basis for requiring broker association registration. 
See. e g.. CME Rule 515.A1.C and CSC DeflnlJion 
t206. 












and traders.'^ This was not the 
Commission's intent. Although a 
broker's trading activity for a firm or a 
broker's employment by a firm may give 
rise to a need to register under the 
regulations, the purpose of the 
registration requirement is to assist in 
the detection of abuses stemming from 
floor trading activity. Therefore, only 
the activity of persons with floor trading 
privileges would trigger registration.'® 
e. Multiple Memberships. In its 
original proposal, the Commission 
requested comment on whether 
memberships in multiple associations 
should be addressed in the proposed 
rules. For example, should all of the 
members of two or more broker 
associations which have members in 
common be deemed to be affiliated? 

The commenters opposed the 
aggregation of associations having 
common members into one association. 
NYMEX argued that this would have the 
potential to undermine the goals of the 
proposal because the inter-connections 
among brokers potentially would result 
in too many inter-connections to be 
monitored effectively. The CBT noted 
that if two registered broker associations 
have common members, this 
information will be available to the 
Exchange as part of the registration 
documents and the CBT will continue to 
monitor for any abuses arising firom the 
dual association. The CSC believed that 
its rule requiring an individual broker 
registering as part of an association to 
indicate all associations with which he 
is affiliated would sufficiently allow the 
Exchange to "achieve a better profile" of 
the associations. 

Given that information as to other 
affiliations is to be included in the 
registration information, multiple 
memberships are not otherwise 
addressed in the modified rule proposal. 
The proposed registration requirement 
should provide sufficient information to 
monitor effectively for potential fading 
abuses arising from relationships among 
broker associations which have common 
members. Nothing in this regulation, 
however, would prohibit contract 
markets from addressing multiple 
memberships in their own broker 
association rules. 

In this connection, the Commission 
emphasizes that the relationships 
required to be included in the definition 
of a broker association would be a 
minimum standard for contract markets 


See, e g.. NYMEX Rule 1.22 which states, “(t)he 
term 'Member’ shall mean Members of the 
Exchange and Member Firms.” 

As %vill be discussed below, however, it is 
possible that an exchange may require that a firm 
be responsible for the registration of its brokers. See 
Section IILC. infra. 


to follow. The Commission would 
encourage contract markets to continue 
to assess evolving broker association 
relationships and to determine whether 
other broker relationships may be 
appropriate for registration 

B. Regulation 156.2(a): Registration of 
Broker Association 

As originally proposed, this provision 
would have prohibited any member of 
a broker association from receiving 
orders, executing a transaction or 
engaging "in any activity in furtherance 
of a broker association" unless such 
entity has been registered with the 
appropriate contract market. Although 
commenters generally agreed with the 
underlying purposes of the rule, they 
believed that the regulation as drafted, 
in particular, the "activity in 
furtherance of a broker association" 
language, was overly broad. For 
example, the CME stated that this 
language was ambiguous because it 
potentially could capture activity 
leading to the formation of a broker 
association. The CBT suggested that 
since the proposed rule was so broadly 
worded in this respect, many extraneous 
activities would fall within the 
proposed prohibition. For instance, the 
CBT stated that if a member executes a 
Customer Type Indicator ("CTI") 3 
trade'®, this activity could be in 
violation of the registration requirement 
unless these members previously had 
registered as a broker association. The 
Exchange also noted that if a broker 
merely handed an order from a runner 
to another broker, this activity would be 
in furtherance of a broker association 
and thus would be subject to the 
registration requirement. 

For these reasons, the modified 
proposed rule would delete the 
prohibition against unregistered 
members of a broker association 
"engaging in any activity in furtherance 
of a broker association." However, the 
modified proposed Regulation 156.2(a) 
would continue to prohibit members of 
an unregistered broker association from 
receiving orders or from executing a 
transaction. As with the original rule, 
this provision would make failure to 
register a violation of the regulations 
which could be enforced directly by the 
Commission against individual 
members of the association. 

The modified proposed Regulation 
156.2(a) also would require that a broker 
association member register with the 
appropriate contract market no later 


A Cn-3 trade is a trade executed for "another 
member present on the exchange floor, or an 
account controlled by such other member.” 
Commission Regulation 1.35(e)(3). 


than ten days after the first event 
requiring registration. If a broker is 
engaged in activity which is potentially 
subject to this registration requirement, 
the ten-day grace period would give that 
broker an opportunity to determine 
whether these rules and the pertinent 
exchange rules apply and to submit the 
required documentation.^® 

C. Regulation 156.2(6): Contract Market 
Rules Required 

Regulation 156.2(b) would mandate 
that each contract market maintain in 
effect rules that, at a minimum, define 
the term broker association to include 
those relationships set forth in 
Regulation 156.1, prohibit a member 
from acting as part of a "broker 
association" in the manner described in 
Regulation 156.2(a), and would require 
registration of broker associations with 
their respective contract markets. 

Further, this regulation would specify 
the categories of identifying information 
that each contract market will be 
required to collect. 

In originally proposing this rule, the 
Commission intended that the 
information required to be collected be 
the minimum information necessary for 
the identification of relationships 
among broker association members. 
Several commenters, however, 
questioned the benefit of requiring the 
collection of certain items of 
information. The CME stated that 
because a shared clerk does not indicate 
shared knowledge of customer orders, 
the collection of information regarding 
employees of an association, including 
clerks, is of little utility. The CSC stated 
that the information required is not 
necessarily applicable to affiliations on 
the CSC. For example, the CSC stated 
that the collection of account numbers, 
legal form of association and person 
authorized to represent the association 
will not be relevant to informal 
associations. The CSC further stated that 
information as to employees, investors, 
partners, shareholders and contract 
market members will not be useful for 
compliance efforts. The CBT suggested 
that each exchange be given the 
authority to determine the information 
necessary in order to assure adequate 


This ten-day period is comparable to other 

Commission and exchange reporting and 
notification requirements. See, e.g., Commission 
Regulation 18.04 (trader with reportable position 
must report within ten calendar days following 
assumption of position); CBT Rule 425.03 (to 
classify position as bona fide hedge, entity must file 
statement no later than ten business days following 
exceeding of speculative position); and CME Rule 
543.D (in financial contracts, person wishing to 
exceed speculative position limits must file 
application within five business days after the 
limits are exceeded). 
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surveillance and detection of trade 

practice abuses in its markets. 

The Commission has made some 
revisions to the information collection 
requirements. First, the new 
requirement would expressly clarify the 
Commission's previous intention that a 
broker association registration contain 
the required information only if 
applicable. Thus, for example, if a 
broker association did not have a name 
or legal organization, this information 
obviously would not be required to be 
submitted. The Commission, however, 
does not intend this modification to ^ 
construed to grant to the exchanges the 
discretion to determine what 
information should be collected. 

Second, in the modified proposal, the 
Commission has replaced tne reporting 
of employees, partners, shareholders, 
investors and contract market members 
of a broker association with a reporting 
requirement for “ail persons or entities 
having a direct beneficial interest in the 
association and any employees who are 
contract market members." The original 
proposed rule could have required the 
reporting of some information 
extraneous for surveillemce purposes. 

For example, if a broker association 
were comprised of two Merrill Lynch 
employee-brokers, no purpose would be 
served by requiring the association to 
name each shareholder of Merrill 
Lynch. The collection of information 
requirement, therefore, has been limited 
to those persons or entities which have 
a direct ownership stake in association 
activities or who directly benefit from 
association activities. Since in the 
above-mentioned circumstance Merrill 
L 5 mch shareholders would have a direct 
interest in the corporate entity but an 
indirect interest, if any, in any Merrill 
Lynch broker associations, such 
individuals would not have to he 
identified.2^ 

Tins new requirement would 
eliminate the reporting of association 
employees except to the extent that the 
employees are contract market 
members. The Commission believes that 
due to the high incidence of employee 
turnover at exchanges and due to the 


The Commission emphasizes, however, lha* the 
proposed regulations should be applied so as to 
discourage any situation where a broker might 
establish a corporate entity solely to shield himself 
from the report inc requirement For example, if a 
broker established a corporation as a sole 
shareholder, hired two trader-employees, and then 
proceeded to trade vnth these mnployeea. the broke? 
would be considered to have engaged in profit 
sharing activities with the employees Also, in 
essence, the broker would be acting as a de facto 
employee of the corporation and thus would be 
required to be registered 
**For example, during the period of )anuary 
199a-June 1990, 2978 CME firm or member r'lerk- 
were hired, transferred or terminated 


limited utility of the information, the 
reporting of eissociation employees 
would impose an unnecessarily high 
burden on the associations without a 
correspondinc surveillance benefit. 

Third, the Commission would require 
the submission of identifying badge 
numbers, as well as the originally- 
proposed alpha badge symbols. 
Identifying oadge numbers are now used 
at certain exchanges and use of these 
numbers will assist in the monitoring of 
broker activity. 

A^y information contained in the 
regis^ation statement which becomes 
deficient or inaccurate would be 
required to be updated or corrected 
promptly with the contract market. This 
portion of the regulation is unchanged 
from the original proposal. As stated in 
the original proposed rules, this is 
intended to assure the continued 
useftdness of such information for 
m onitoring purposes. 

As with the original proposed 
regulation, modified proposed 
Regulation 156.2(b) would not expressly 
state whether the broker association, its 
members, or specifically designated 
individuals would be responsible for the 
administrative requirements for 
registration. The Commission continues 
to believe, consistent with the 
comments, that each contract market 
should determine the most effective 
means for assuring compliance. Since 
each market is responsible for collecting 
the data and integrating it into its 
compliance systems, the contract market 
should decide how best to administer 
the registration process. As with the 
registration requirement, each broker 
association member would be 
responsible for compliance with 
administrative requirements, update 
requirements and the correctness of the 
information file. 

The Commission notes that the 
information collection requirements 
would be a minimum standard for the 
exchanges to follow. If exchanges 
believe that additional information may 
assist them in monitoring broker 
association trading activity, the 
exchanges could require that such 
information be submitted. 

D. Regulation 156.2(c): Other Contract 
Market Rules 

The Commission believes that, due to 
the widely varied and constantly 
changing nature of broker association 
activity, there should be some measure 
of flexibility in these regulations. As a 
consequence, the Commission would 
permit the exchanges, subject to 
Commission oversight, to submit rules 
which (1) define, in a manner consistent 
with the purposes of the part, those 


relationships covered by the term 
“regularly share a deck of orders" and 
(2) set forth circumstances under which 
exemptions may be granted for de 
minimis activity. Such rules, if any. 
would be submitted to the Commission 
pursuant to section 5a(12) of the Act 
and Commission Reflation 1.41. 

As stated previously, a deck sharing 
relationship includes relationships 
where a broker hands off a deck of 
orders or individual orders regardless of 
whether that broker subsequently leaves 
the floor. The Commission believes that 
there can be activity in these 
relationships which is so infrequent as 
to not warrant registration. For example, 
if a broker hands off a deck during a 
lunch break to the same broker one time 
per week, monitoring of the two brokers' 
trading activity may not be useful. As 
that activity occurs more frequently, the 
potential for trade practice abuses and 
^e resulting benefit from registration 
increases. The Commission believes that 
while the frequency of these 
occurrences is a factor to be considered, 
the length of time during which the 
orders are handed off is not. A broker 
to whom a deck has been handed gains 
knowledge of those orders irrespective 
of whether the broker has the orders for 
five minutes or an hour. 

The regulation would provide further 
that in the absence of rules which define 
the term “regularly share a deck of 
orders," a contract market must 
determine whether a deck sharing 
relationship involves “regular" sharing 
and document the reasons for each such 
determination on a case-by-case basis. 
Each exchange should advise its 
membership of the substance of such 
determinations so as to provide 
guidance regarding the scope of the 
requirement. 

With respect to de minimis activity, 
the Commission recognizes that there 
mav be certain circumstances which 
tecrmically fall within the description of 
a broker association relationship, but 
which involve little potential for trading 
abuse. The regulation therefore would 
provide that exchanges may submit 
proposed rules which would implement 
a de minimis activity exemption. The 
Commission, among other things, would 
review any such proposed rules to 
assure that they are consistent with the 
purposes of part 158. For example, a 
broker who takes a vacation or other 
non-regular extended absence and 
hands off his deck to another broker 
conceivably could be considered to 
“share a deck" under the Commission's 
broker association definition. Under this 
circumstance, however, there is no 
mutual knowledge of customer orders, 
and there is no potential for the types 
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of trade practice abuses associated with 
broker associations. Thus, the 
Commission would permit this type of 
activity to be exempted from registration 
pursuant to appropriate exchange 
rules. 

E. Regulation 156.3: Contract Market 
Program for Enforcement 
Modified proposed Regulation 156.3 
would require each contract market to 
implement a program to monitor the 
trading activity of broker association 
members that is integrated with the 
contract market’s overall trade practice 
surveillance program. This provision is 
unchanged from the original proposal. 

In the original proposal, the 
Commission stated that the regulation 
would not require an exchange to 
employ any particular method for 
integrating broker association 
registration information into its 
compliance program. The Commission 
further stated that it believed that each 
exchange should retain the flexibility to 
tailor implementation to its existing 
compliance systems. This is consistent 
with the congressional extent 
underlying the Futures Act. In the 
conference report accompanying the 
Futures Act, it was stated that “(t)he 
Conferees anticipate that, in adopting 
rules under this provision, the 
Commission should take into account 
the availability of existing data 
collection systems which can be used 
effectively for compliance purposes 
under this section in order to avoid 
duplicative registration requirements.” 
The Commission intends to apply 
proposed Regulation 156.3 in a manner 
consistent with that expectation. 

The Commission contemplates that, at 
a minimum, any exchange surveillance 
system would be able to identify broker 
association members, their trading 
activity, and the patterns of trading 
among these members. The exchanges 
which commented on this provision 
each stated that they currently have in 
place surveillance programs necessary 
to detect trading-related abuses that may 
arise among affiliated members. 

rv. Miscellaneous Comments Regarding 
Part 156 

A. NFA registration 

In the original proposed rules, the 
Commission requested comment on the 
delegation of registration functions to 
the NFA.2^ Three of the four exchanges 
which commented stated that delegation 


** Of course, however, if the two brokers were 
common employees or were engaged In a profit 
sharing arrangement, registration would be 
requir^. 
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to the NFA would adversely affect the 
ability of exchanges to monitor broker 
association activity. CBT and CSC cited 
the extra administrative and clerical 
burdens involved. The CME stated that 
it has designed its registration database 
to be compatible with its clearing 
system. Monitoring compliance with the 
CME trading restrictions (i.e., the 
ercentage limitations) is accomplished 
y combining the information in both 
the broker association registration 
database and the cleared trades 
database. The Exchange stated that in 
the event that registration was 
performed by the NFA, it could be very 
difficult to integrate their database with 
the CME database. NYMEX commented 
that although the idea “may be 
worthwhile,” the Exchange presently 
would not delegate these 
responsibilities if such an option were 
possible under the rules. 

Accordingly, the Commission believes 
that delegation of broker association 
registration functions to the NFA would 
be difficult to implement and appears 
unnecessary to achieve the goals of the 
rules. 

B. Legal Ramifications of Registration 

The CSC expressed concern that the 
registration of a broker association not 
give rise to a relationship that could 
itself be deemed a legal entity from a 
liability or tax perspective. The 
Exchange questions whether a broker 
could be held responsible for customer 
losses by another broker-member of the 
association or whether broker 
association members would accrue tax 
liabilities for other members. 

The Commission has proposed this 
registration requirement to assist in the 
detection of potential trade practice 
abuses. Aside from the legal 
responsibilities imposed in part 156, the 
Commission would not intend the mere 
occurrence of registration as a broker 
association to create or alter the legal 
relationships among members of a 
broker association. 

V. Conclusion 

Although broker association 
relationships have been found to 
provide advantages for customers and 
brokers, they also may increase the 
potential for trading abuses. In these 
proposed part 156 rules, the 
Commission would require procedures 
and standards designed to focus 
exchange surveillance systems on 
broker association relationships to deter 
and detect, and thereby prevent, 
potential trade practice abuses 
stemming from such relationships. The 
Commission believes that the proposed 
part 156 rules would create a practical 


surveillance tool which strikes an 
appropriate balance of identifying those 
relationships which warrant special 
attention while limiting the data made 
available to that which is useful. 

The proposed rules would grant to the 
exchanges, subject to Commission 
oversight, the flexibility to determine 
the administrative details of registration 
and to determine how to integrate 
registration data into their own 
compliance systems. Exchanges also 
would have the opportunity to specify 
and to establish specific standards for 
applying the “regularly” sharing a deck 
provision. Based on the experience 
gained through the operation of the 
regulation, the Commission would 
determine what, if any, further oversight 
of broker association activity would be 
necessary and appropriate. 

Based on the foregoing, if these 
regulations were adopted as proposed, 
the Commission would expect to certify 
that these rules require procedures and 
standards designed to prevent violations 
of the Act attributable to broker 
associations. 

VI. Related Matters 
A. Regulatory Flexibility Act 

The Regulatory Flexibility Act 
(“RFA”), 5 U.S.C.' et seq., requires that 
agencies, in proposing rules, consider 
the impact of those rules on small 
businesses. The part 156 rules would 
affect contract markets, FCMs, contract 
market members, and broker 
associations. 

The Commission previously has 
determined that contract markets are not 
“small entities” for the purposes of the 
RFA, and the Commission, therefore, 
need not consider the effect of the 
proposed regulations on contract 
markets. 47 FR 18618,18619, April 30, 
1982. The Commission has determined 
that FCMs should be excluded from the 
definition of “small entity” based upon 
the fiduciary nature of the FCM/ 
customer relationship as well as the fact 
that FCMs must meet minimum 
financial requirements. 47 FR 18618, 
18619, April 30,1982. 

With respect to contract market 
members and broker associations, as the 
Commission noted in the original 
proposal, certain contract market 
members and broker associations could 
be considered small entities for the 
purposes of the RFA.^® The regulation 
has been designed, however, so that it 
can be implemented without imposing a 
significant economic burden on a 
substantial number of small entities. 

The regulation will have no effect on the 
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types of conduct which would have the 
greatest economic impact on members 
and broker associations: (1) The ability 
of the members to associate and (2) the 
extent to which members of an 
association trade with each other or 
with anyone else. 

Further, contract market members 
already are required by exchange rules 
to file information substantially similar 
to the information that would be 
required to be filed, such as identifying 
information for membership 
applications and large trader and 
speculative position limit reporting 
requirements. With respect to broker 
associations, the information required to 
be filed would be substantially similar 
to the information required for contract 
market members, as well as the 
information required for floor broker 
registration, and thus should not require 
a burdensome separate and distinct 
information gathering process. 

Moreover, at several exchanges, broker 
associations and their members already 
are subject to informational reporting 
requirements. As a result of the above, 
the Chairman, based on an initial review 
of available data, certified that these 
rules would not have a significant 
economic impact on a substantial 
number of small entities. 2 ® 

The revisions to the original proposed 
rules would further reduce any potential 
economic burden on small entities 
which may result from the regulations. 

As discussed in detail above, the 
regulations have been revised to 
eliminate any potential overbreadth. 
Under the revised rules, both the types 
of relationships which are potentially 
subject to the registration requirement 
and the categories of information 
required to be collected by contract 
markets have been carefully 
circumscribed. 

Accordingly, pursuant to section 3(a) 
of the Regulatory Flexibility Act, Public 
Law 96-354, 94 Stat. 1168 (5 U.S.C. 
605(b)), the Chairman certifies that these 
regulations will not have a significant 
economic impact on a substantial 
number of small entities. 

B. Paperwork Reduction Act 

The Paperwork Reduction Act of 1980 
(“PRA”), 44 U.S.C. 3501 et seq., imposes 
certain requirements on federal agencies 
in connection with their conducting or 
sponsoring any collection of 
information as defined by the PRA. In 
compliance with the PRA, the 
Commission previously submitted these 
rules in proposed form and its 
associated information collection 
requirements to the Office of 
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Management and Budget (“OMB”). At 
that time, the Commission anticipated 
no increase in burden. The Office of 
Management and Budget approved the 
collection of information associated 
with this on June 29,1990, and assigned 
OMB control number 3038-0022 to the 
rules. The Commission is now re¬ 
proposing these rules. The burden 
associated with this entire collection, 
including these modified proposed 
rules, is as follows: 

Average burden hours per response: 81.86 
Number of respondents: 6687 
Frequency of response: on occasion 

The burden associated with these 
rules is borne by broker associations and 
their respective exchanges and is as 
follows: 

Average burden hours per response: 2.033 
Number of respondents: 800 
Frequency of response: annually 

Copies of the OMB approved 
information collection package 
associated with these rules may be 
obtained from Gary Waxman, Office of 
Management and Budget, room 3220, 
NEOB, Washington, DC 20503, (202) 
395-7340. 

List of Subjects in 17 CFR Part 156 
Broker associations. Commodity 
futures. Contract markets. Members of 
contract markets, Registration 
requirement. 

In consideration of the foregoing, and 
pursuant to the authority contained in 
the Commodity Exchange Act and, in 
particular, sections 4b, 4c, 5(b) and 8a(5) 
thereof, 7 U.S.C. 6b, 6c, 7(b) and 12a(5), 
the Commission hereby amends chapter 
I of title 17 of the Code of Federal 
Regulations as follows: 

1. 17 CFR part 156 is added to read 
as follows: 

PART 156~BROKER ASSOCIATIONS 

Sec. 

156.1 Definition. 

156.2 Registration of broker association. 

156.3 Contract market program for 
enforcement. 

Authority: 7 U.S.C. 6b, 6c, 7(b), and 12a. 

§156.1 Definition. 

For the purposes of this part, the term 
broker association shall include two or 
more contract market members with 
floor trading privileges who: (a) Are 
employees of the same employer, (b) are 
employer and employee, (c) share 
rofits and losses associated with their 
rokerage or trading activity, or (d) 
regularly share a deck of orders. 

§ 156.2 Registration of broker association. 

(a) Registration required. It shall be 
unlawful for any member of a broker 
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association to receive orders or to 
execute a transaction unless such entity 
has been registered with the appropriate 
contract market in accordance with 
paragraph (b) of this section. A broker 
association member must register with 
the appropriate contract market no later 
than ten days after the event requiring 
registration. 

(b) Contract market rules required. 
Each contract market must maintain in 
effect rules, which have been submitted 
to the Commission pursuant to section 
5a(12) of the Act and Commission 
Reflation 1.41, that, at a minimum, (1) 
define the term “broker association" to 
include those relationships set forth in 
§ 156.1 of this part, (2) prohibit the 
conduct described in paragraph (a) of 
this section, and (3) require all broker 
associations to be registered with their 
respective contract markets. Such 
registration shall include the following 
information, if applicable: 

(i) Name of broker association; 

(ii) Names of persons or entities 
having any direct beneficial interest in 
the association and any employees who 
are contract market members; 

(iii) All identifying badge symbols 
and numbers of association floor 
members; 

(iv) Account numbers for all accounts 
of any association member, accounts in 
which any association member or 
members have an interest, and any 
proprietary or customer accounts 
controlled by a member or members of 
the association; 

(v) Identification of all other broker 
associations with which each member is 
associated; 

(vi) Legal form of the broker 
association; and 

(vii) Individual(s) authorized to 
represent the association. 

Any information contained in the 
registration statement which becomes 
deficient or inaccurate shall be updated 
or corrected promptly with the 
respective contract market. 

(c) Other contract market rules. ( 1 ) 

Each contract market may submit rules 
pursuant to section 5a(12) of the Act 
and § 1.41 that define those 
relationships covered by the term 
“regularly share a deck of orders” in a 
m^ner consistent with the purposes of 
this part. In the absence of such rules, 
a contract market must determine 
whether a relationship is covered by 
this term and document the reasons for 
each such determination on a case-by- 
case basis. 

(2) Each contract market may adopt 
rules, which must be submitted to the 
Commission pursuant to section 5a(12) 
of the Act and Commission Regulation 









1,41. which set forth circumstances 
under which exemptions from the 
registration requirement contained in 
this section may be granted for de 
minimis activity. 

§ 156^ Contract market program for 
enforcement 

A contract market must, as part of its 
responsibilities pursuant to the Act and 
§ 1.51, demonstrate effective use of 
broker ekssociation registration 
information to monitor the trading 
activity of broker associations and their 
members and to secure compliance with 
all other contract market bylaws, rules, 
regulations and resolutions which may 
pertain to such associations or their 
members. 

Issued in Washington, DC, this 24th day of 
November 1992, by the Commission. 

Jean A. Webb, 

Secretary of the Commission. 

[FR Doc. 92-29077 Filed 12-2-92; 8:45 ami 
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POSTAL RATE COMMISSION 

39 CFR Part 3001 
[Docket No. RM93-11 
Complexity In Rates Inquiry 

AGENCY: Postal Rate Commission. 

ACTION: Advance notice of proposed 
rule making. ___ 

SUMMARY: The Commission is soliciting 
suggestions from interested persons 
regarding the consideration which 
should be given to complexity when 
examining rate and classification 
schedules. The applicable statute directs 
the Commission to consider the 
“simplicity of structure" and 
“identifiable relationships between the 
rates" as well as "the desirability of 
special classifications" in making its 
recommendations. The Commission 
believes it might be productive to focus 
on these topics outside the confines of 
a specific rate or classification 
proceeding. After reviewing the 
responses filed, the Commission will 
determine whether modifications of our 
filing requirements to provide greater 
emphasis on these topics should be 
considered. It is also possible that one 
or more classification proceeding 
should be initiated. Another alternative 
is the Commission issuing a document 
consolidating the different viewpoints. 
This document would be distributed to 
the Postal Service, its Board of 
Governors, the Congressional 
Committees with oversight jurisdiction, 
and other interested parties. Providing a 
forum for an open dialogue on rate 


complexity and related concerns should 
prove helpful both to the Postal Service 
and to those who use its service 
offerings. We are including a list of 
issues we find relevant to the topic. We 
invite interested parties to comment on 
these, or any other aspect of this issue. 
DATES: Comments responding to this 
advance notice of proposed rulemaking 
must be submitted by February 1,1993. 
ADDRESSES: Comments and 
correspondence should be sent to 
Charles L. Clapp, Secretary of the 
Commission, 1333 H Street NW., suite 
300, Washington, DC 20268-0001 
(telephone: 202/789-6840). 

FOR FURTHER INFORMATION CONTACT: 
Stephen L, Sharfman, Acting Legal 
Advisor, Postal Rate Commission. 1333 
H Street NW.. suite 300. Washington, 

DC 20268-0001 (telephone: 202/789- 
6820). 

SUPPLEMENTARY INFORMATION: 39 U.S.C. 
3622(b)(7) specifies that in 
recommending rates, the Commission 
shall consider "simplicity of structure 
for the entire schedule and simple, 
identifiable relationships between the 
rates." The Commission is also to take 
into account "the degree of preparation 
of mail for delivery into the postal 
system performed by the mailer and its 
effect upon reducing costs." 39 U.S.C. 
3622(b)(6). In recommending changes in 
classification, such as new rate 
categories to reflect and encourage the 
tendering of mail which costs less to 
process and deliver, the Commission 
has to consider the desirability of 
special classifications from the point of 
view of both the user and of the Postal 
Service. 39 U.S.C. 3623(c)(5). 
Additionally, each class of mail is 
required to recover all the costs 
attributable to it. 39 U.S.C. 3622(b)(3). 

The Commission believes it might be 
profitable to focus on the topic of the 
appropriate amount of complexity in 
rates and classifications outside the 
confines of a case proposing specific 
changes. The Commission believes it 
would be helpful to provide a forum for 
the exchange of ideas on whether it is 
possible to simplify the existing rate and 
classification schedules while 
continuing to reflect the other necessary 
considerations. After reviewing the 
responses, the Commission will 
determine whether modifications of our 
filing requirements to have greater 
emphasis on these topics should be 
considered. It is also possible that one 
or more classification proceeding 
should be initiated. Another alternative 
is a document consolidating the 
different viewpoints, distributed to the 
Postal Service, its Board of Governors, 
the Congressional Committees with 


oversight jurisdiction and other 
interested parties. This document would 
provide useful guidance for future 
filings and may make the consideration 
of such filings more efficient. After 
reviewing the initial resoonses, the 
Commission will consider whether a 
second round of comments should be 
scheduled. 

We are including a list of issues we 
initially find relevant to the topic of 
complexity in postal rates. We invite 
interested parties to comment on these, 
or any other aspect of this issue. 

In considering the competing interests 
of (1) pursuing simplicity and (2) 
offering a multiplicity of rates to reflect 
different mailer and mail matter 
characteristics, it is important to 
consider the far-reaching scope of the 
rate and classification schedules. For 
example, second class is generally 
considered to be the most complex. 
However, one should remember that in 
fiscal 1991 those rate and classifications 
schedules determined the eligibility and 
rates for 10 billion pieces of mail sent 
by approximately 26,000 different 
publications, which vary widely in 
terms of circulation, weight, content, 
frequency and method of entry. 

In the most recent omnibus rate case, 
the Commission was asked to 
recommend a number of changes in rate 
structure; that is, changes in the way 
mail is grouped in order to apply a 
specific rate. For example, as one of its 
, many proposals to change 

classifications, the Postal Service 
suggested, and the Commission 
recommended, dividing the third-class 
bulk rate schedule and providing 
different rates according to processing 
categories, letter- and flat-size. Most of 
the rate restructuring in the last rate 
case added complexity to the relevant 
schedule. Some, however, simplified 
the structure, for example, changing to 
an unzoned rale for more weight 
categories in Priority Mail. In the last 
case, the Commission did not 
recommend all the proposals which 
would have added more complexity to 
the schedules. For example, the 
Commission did not accept a party’s 
proposal that the current unitary 
additional ounce charge for First Class 
be divided into three separate charges, 
depending on the number of additional 
ounces. The Commission cited the 
additional complexity as one of the 
reasons for rejecting the proposal. 

During the rate case, complexity did 
not receive as much attention as some 
of the other rate-setting considerations. 
Now, however, there may be a ^eater 
interest in the issue of complexity A 
report completed recently by a 
Competitive Service Task Force, made 









up of representatives of the Postal 
Service and customers, made many 
references to a need to reduce 
complexity. For example, the number of 
price levels was cited as a reason users 
of advertising mail seek alternatives. 
Report, p. 7. The Report’s section 
addressing second class criticized the 
complexity of pricing on the same page 
it both propos^ adding the complexity 
of negotiated prices reflecting special 
accommodations and complained that 
some of the rates are not cost-based. Id. 
at 30. Indeed there are many other calls 
in the Report for new discounts and 
classifications whose addition would 
result in more complexity. E.g., id. at 7, 
9,11-12. 

Clarification of the appropriate 
consideration of complexity in rates is 
called for, especially in light of the 
twenty-year history of cost-based rate 
setting. Therefore, interested parties are 
invited to address one or more of the 
following questions. Comments should 
deal with the issue of complexity, but 
are not restricted to the questions listed 
below. 

1. In what specific schedules or 
classifications should simplification be 
considered? 

2. Would simplification lead to 
increased fairness, after taking into 
account the different situations of the 
different mailers? 

3. How important is simplicity with 
respect to the various rate schedules? 
That is, can complexity be 
accommodated more easily in some rate 
schedules than in others? 

4. Should the frequency of use be a 
consideration with respect to 
complexity (that is, higher volume users 
could be expected to have less difficulty 
using a complex rate schedule)? 

5. Should mailers be given more 
options to choose between simplified 
rates and the regular rate schedule (for 
example, the flat-rate envelopes in 
Priority and Express Mail)? 

6. Should the Commission’s filing 
rules require a more thorou gh 
examination of the effects of 
complexity? 

7. What criteria should be considered 
at the same time as complexity and how 
should the weight of those other criteria 
be determined? 

8. Have computer, electronic scales 
and other advanced methods for 
determining postage reduced the need 
for simplicity? 

9. How much weight should be given 
the difficulty of administering a more 
complex rate schedule, and should the 
weighting be different among the 
different subclasses? 


10. Are there any content-based 
classifications that could be simplified 
consistent with the statute? 

11. What consideration should be 
given the additional complexity if a 
proposal calls for a new subclass, rather 
than a rate category within an existing 
subclass? 

12. Should the structure of 
competitors’ rate schedules be a factor 
in considering the appropriate amount 
of complexity? 

13. Is the pursuit of simplicity 
compatible with competitiveness? 

14. What factors should be used in 
considering the added complexity 
brought about by rates which are more 
cost-based, especially in light of 
increased efficiency and equity ft-om 
rates more closely aligned with costs? 

15. How effectively do mailers 
respond to signals (which usually 
increase complexity) sent through rates? 

16. What criteria, including equity, 
should be taken into consideration if 
proposals are made to increase 
simplicity by increasing the degrees of 
cost averaging? 

Issued by the Comnission on November 
27,1992. 

Charles L. Clapp, 

Secretary. 

(FR Doc. 92-29280 Filed 12-2-92; 8:45 am] 
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DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 

Health Care Financing Administration 

42 CFR Part 421 
[BPO-083-P] 

RIN 093^AF84 

Medicare Program; Revisions to 
Criteria and Standards for Evaluating 
intermediaries and Carriers 

AGENCY: Health Care Financing 
Administration (HCFA), HHS. 

ACTION: Notice of proposed rule making. 

SUMMARY: This rule proposes technical 
revisions to Medicare regulations' 
intended to simplify and improve our 
system for evaluating the performance 
of fiscal intermediaries and carriers in 
the administration of the Medicare 
program. Currently, we evaluate 
intermediaries using performance 
criteria and standards announced in an 
annual notice in the Federal Register. 
We prop<»e to clarify the methodology 
for establishing these criteria and 
standards. For consistency, we propose 
comparable regulation requirements for 
the evaluation of carrier performance. 


These proposed revisions are 
published in accordance with sections 
1816(f) and 1842(b)(2) of the Social 
Security Act which require us to 
develop standards, criteria, and 
procedures to evaluate an 
intermediary’s or carrier’s overall 
performance. 

DATES: Comments will be considered if 
we receive them at the appropriate 
address, as provided below, no later 
than 5 p.m. on February 1,1993. 
ADDRESSES: Mail written comments to 
the following address; Health Care 
Financing Administration, Department 
of Health and Human Services, 
Attention: BPCM)83-P. P.O. Box 26676, 
Baltimore, MD 21207. 

If you prefer, you may deliver your 
comments to one of the following 
addresses: 

Room 309-G, Hubert H. Humphrey 
Building, 200 Independence Avenue 
SW., Washington, DC 20201 or 
Room 132, East High Rise Building, 
6325 Security Boulevard, Baltimore, 
Maryland 21027. 

Due to staffing and resource 
limitations, we cannot accept audio or 
video comments or facsimile (FAX) 
copies of comments. In commenting, 
please refer to file code BPCM)83-P. 
Comments received timely will be 
available for public inspection as they 
are received, generally beginning 
approximately 3 weeks after publication 
of a document, in room 309-G of the 
Department's offices at 200 
Independence Avenue SW., 

Washington, DC, on Monday through 
Friday of each week fi*om 8:30 a.m. to 
5 p.m. (phone: (202) 245-7890). 

FOR FURTHER INFORMATION CONTACT: 

Larry Pratt, (410) 966-7403. 
SUPPLEMENTARY INFORMATION: 

I. Background 

Under section 1816 of the Social 
Security Act (the Act), public or private 
organizations and agencies participate 
in the administration of Part A (Hospital 
Insurance) of the Medicare program 
imder agreements with the Secretary of 
HHS. These agencies or organizations 
are known as fiscal intermediaries, and 
they perform bill processing and benefit 
payment functions for the Medicare 
program. Under section 1842 of the Act, 
the Secretary is authorized to enter into 
contracts with carriers to fulfill various 
functions in the administration of Part 
B (Supplementary Medical Insurance) of 
the Medicare program. Beneficiaries, 
physicians and suppliers of services 
submit claims to these carriers which in 
turn make appropriate payment. 

Beginning m 1980 for intermediaries 
and in 1981 for carriers, we have been 
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evaluating the effectiveness and 
efficiency of contractor operations 
through a system of criteria and 
standards called the Contractor 
Performance Evaluation Program 
(CPEP). On June 23.1980 we published 
regulations at 42 Cra 421.120 and 
421.122 to implement the statutory 
requirement in section 1816(f) of the Act 
that we establish by regulation our 
criteria and standards for evaluating 
intermediary performance. 

We reviseld §§421.120 and 421.122 on 
February 18.1983 (48 FR 7178) to 
provide for publication of Federal 
Register notices to announce 
intermediary criteria and standards 
applicable during each fiscal year. Since 
that time we have been publishing our 
criteria and standards for intermediaries 
in the Federal Register as a notice. 

Section 2326(c) of the Deficit 
Reduction Act of 1984 (Pub. L. 98-369) 
amended section 1816(f) of the Social 
Security Act by deleting the 
requirement that we establish 
intermediary performemce criteria and 
standards by regulation. At the same 
time, section 2326(c) added a 
requirement to section 1816(f) for 
intermediaries and to section 1842(b) for 
carriers that we publish in the Federal 
Register the criteria and standards 
against which we evaluate both 
intermediaries and carriers, and that we 
give the public an opportunity to 
comment before implementing the 
criteria and standards. While Public 
Law 98-369 removed the requirement to 
establish performance criteria and 
standards “by regulation," we believed 
that maintaining a discussion of the 
criteria and standards in our regulations 
helped clarify the process and substance 
of the criteria and standards. 

II. Performance Evaluation Periods 

To the extent possible, we make every 
effort to publish the criteria and 
standards prior to the beginning of the 
Federal fiscal year (October 1- 
September 30). In general, the 
performance evaluation period which 
the criteria and standards measure is the 
Federal fiscal year. 

In some instances, we have not 
published a Federal Register notice 
before the new fiscal year began. 
Intermediaries, carriers and other 
readers of the Federal Register were 
instructed through the notice when it 
was published that until and unless 
notified otherwise, the criteria and 
standards which were in effect for the 
previous fiscal year remedn in effect. In 
those instances where we are unable to 
meet our goal of publishing the subject 
Federal Register notice before the 
beginning of the Federal fiscal year, we 


reserve the right to publish the criteria 
and standards notice at any subsequent 
time during the year. If we choose to 
publish a notice in this manner, the 
performance evaluation period for any 
standards and criteria that are the 
subject of the notice will be revised to 
be effective on or after the first day of 
the first month following publication. 
Hence, any revised criteria and 
standards measure performance 
prospectively; that is, we do not apply 
new measurements to assess 
performance on a retroactive basis. 

Also, it is not our intention to revise 
the criteria and the standards which 
will be used during the evaluation 
period once this information has been 
published in the Federal Register 
notice. However, on occasion, either 
because of administrative 
considerations or legislation, there may 
be need for changes that have direct 
impact upon the criteria and standards 
previously published, or that require the 
addition of new criteria and standards, 
or that cause the deletion of previously 
published criteria and standards. 

Should such changes be necessitated, 
we will issue a Federal Register notice 
prior to implementation of the changes. 

Ill, Use of Criteria and Standards 

Criteria and standards are the 
performance requirements we use to 
evaluate the performance of 
intermediaries and carriers in meeting 
their contractual obligation to HCFA to 
effectively and efficiently administer the 
Medicare program. Conceptually, 
criteria were expected to be 
distinguished from standards. When 
§ 421.122 was established we intended 
to measure performance statistically, or 
numerically by using “statistical 
standards", basing decisions on 
available statistical reports. We 
intended to measure broad 
categorizations of performance, using 
“criteria" (§421.120). by using 
information made available through 
means other than statistical reports (e.g., 
on-site sampling). Moreover, we 
intended that before evaluation of 
performance using the statistical 
standards took place, a contractor would 
be required to be evaluated by and pass 
the requirements of the criteria. 

The application of intermediary 
criteria and standards to the evaluation 
process was originally defined in the 
Federal Register on June 23,1980, as a 
two-step process. First, an assessment 
would be made as to whether the 
intermediary meets all of the criteria 
described in the Federal Register. The 
second step, undertaken only if the 
criteria as described in the Federal 
Register \vere met, would consist of 


measuring the intermediary’s 
performance using statistical standards 
which would also be published in the 
Federal Register. The use of criteria and 
standards were intended to be separate 
and distinct evaluations. The review of 
statistical standards only occurred after 
the successful completion of the 
assessment criteria. 

The statistical standards for 
intermediaries were first used for the 
Federal FY 1989 evaluation period. Due 
to the efforts of the intermediary 
community and HCFA, these standards 
have been refined and updated for each 
subsequent fiscal year evaluation 
period. It became apparent that in order 
to keep our regulations relating to 
statistical standards current it would be 
necessary to amend them firequently. 
Changes in the Medicare law and in 
evaluation procedures, as well as 
changing emphases in the importance of 
evaluating the various areas of 
performance, made existing standards 
out-of-date. In Federal FY 1983, 

§ 421.122 was amended to replace the 
specific standards with a general 
explanation of the areas evaluated by 
the performance standards. Beginning 
with Federal FY 1984, we published a 
general notice with comment period on 
the performance criteria and standards 
for intermediaries that served the same 
purpose as would be achieved if we 
amended the regulations on an annual 
basis. For consistency, and to comply 
with the requirements of section 1842(b) 
of the Act, we published similar items 
relating to carriers in the same notice. 

After careful study and based on 
actual program experience, we retained 
the broad concept of the term “criteria" 
to measure the primary functional 
responsibilities of each intermediary 
and carrier, but found the term 
“standard" was better applied as a 
measurement of specific activities 
within each criterion, including 
activities measurable using statistical 
reports. Therefore, in practice, 
“standards" were used to measure a 
contractor’s compliance with the 
requirements of “criteria". 

We make revisions to the criteria and 
standards, including the assigned 
performemce requirements, for each 
evaluation period to reflect changes in 
legislation or shifting program 
emphasis. We develop the performance 
criteria and standards from management 
studies conducted by HCFA and 
information supplied by intermediaries 
and carriers. We also consult with 
intermediary and carrier advisory 
groups whicii provide additional data 
and expertise. The contractor advisory 
groups furnish us with detailed 
explanations of the intricacies of their 
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internal operations so that the criteria 
and standards reflect functions actually 
performed. After these consultations, 
and after the criteria and standards have 
been published in the Federal Register^ 
we issue detailed ^delines to all 
intermediaries and carriers through our 
manual issuances system. (Manual 
issuances are available to the public 
from HCFA central office and regional 
office on request.) 

IV. Changes in the Regulations 

As a result of program experience 
over several years, the provisions 
included in § 421.122 no longer 
accurately reflect the role of standards 
in what we believe is a well-functioning 
evaluation process. (The related 
requirements in §421.120, on the other 
hand, continue to define the 
intermediary performance criteria in 
accurate and acceptable language.) We 
are, therefore, proposing to revise 
§ 421.122 as described below. 

A. Statistical Standards 

As noted earlier, over time, the 
reliance on statistical standairis 
diminished and standards now, in fact, 
measure the performance of specific 
activities in a defined criterion. In 
addition, certain functions that were 
included in the original evaluation 
structure have been transferred to more 
appropriate review activities. For 
example, the analysis which adjusted 
the cost standards for inflation and 
productivity has been incorporated into 
the budget development process rather 
than the criteria and standards 
development process. Finally, 
measurement and evaluation of criteria 
and standards have evolved into a one 
st^ process. 

Criteria continue to consist of the 
general administration, fiscal 
management, beneficiary service, bill 
processing, provider reimbursement and 
utilization review functional 
responsibilities with the addition of 
several functions such as audit, fraud 
and abuse and expanded pa)nnent 
safeguards. We are, therefore, amending 
§§421.3, 421.112(b), 421.118(b), and 
421.122 to delete reference to 
“statisticar* standards and to replace 
the general explanation of the areas 
evaluated formerly by statistical 
standards writh a general explanation of 
the areas evaluated by performance 
standards. 

B. Carrier Requirements 

Also as noted earlier, section 
1816(f)(1) of the Act requires the 
Secretary to establish standards and 
CTiteria for the efficient performance of 
intermediary contract obligations. 


Section 1842(b)(2)(A) of the Act 
includes similar language for the 
establishment of standees and criteria 
for the performance of carrier 
obligations. However, our regulations do 
not contain requirements relating to 
measurement of carrier performance 
that are parallel to those for 
intermeffiaries. For consistency, we 
would establish a new § 421.201, 
Performance criteria and standards, that 
would measure the criteria and evaluate 
carrier performance of functional 
responsibilities such as accurate and 
timely processing of claims, 
responsiveness to beneficiary, physician 
and supplier concerns, and proper 
management of administrative funds. 

HCFA will base the performance 
criteria and standards on the experience 
of the carriers nationwide, changes in 
carrier operations due to fiscal 
constraints, and HCFA*s objectives in 
achieving better performance. Before the 
beginning of each evaluation period, 
HCFA will publish the performance 
criteria and standards as a notice in the 
Federal Register. 

Finally we would add comparable 
language at § 421.201 to explain the 
areas evaluated by both performance 
criteria and standards for carriers, as 
required in section 2326(c) of the Deficit 
Reduction Act of 1984 (Pub. L. 98-369). 
We are also adding a section (§ 421.203) 
that explains the adverse action that 
may be taken by the Secretary if the 
carrier fails to meet the criteria and 
standards specified in §421.201. 

Section 421.203 does not add or change 
carrier obligations. This new section 
merely creates a regulation for carriers 
to reflect a provision that has been in 
effect since Public Law 98-369 was 
enacted. 

C. Adverse Contract Action 

As wrritten, § 421.5(d) provides the 
basis for the Secretary to not renew a 
contract at the end of its term, 
notwithstanding a contractor’s 
performance results considered under 
section 1816(f) and 1842(b)(2) of the 
Act. We propose to add language to 
§ 421.124, and include the same 
language in § 421.203, to grant explicit 
authority to take non-renewal action 
against contractors for reasons other 
than evaluation ratings; i.e., excessively 
high costs. 

V. Impact Analyses 

A. Regulatory Impact Statement 

Executive Order 12291 (E.O. 12291) 
requires us to prepare and publish a 
regulatory impact analysis for any 
proposed notice that meets one of the 
E.O. 12291 criteria for a “major rule”; 


that is, that would be likely to result 
in— 

• An annual effect on the economy of 
$100 million or more; 

• A major increase in costs or prices 
for consumers, individual industries. 
Federal, State, or local government 
agencies, or geographic regions; or 

• Significant adverse effects on 
competition, employment, investment, 
productivity, innovation, or on the 
ability of United States-based 
enterprises to compete with foreign- 
based enterprises in domestic or export 
markets. 

These regulations are intended to 
improve an evaluation system already in 
place. No changes in costs or savings are 
expected to be realized by the Federal 
Government or the Intermediaries and 
carriers. Therefore, we have determined 
that this rule does not meet the criteria 
for a major rule as defined by section 
1(b) of Executive Order 12291. Because 
we have determined that this rule is not 
a major rule, a regulatory impact 
analysis is not required. 

B. Regulatory Flexibility Act 

The Secretary certifies under 5 U.S.C. 
605(b), as enacted by the Regulatory 
Flexibility Act (Pub. L. 96-354), that 
these regulations will not have a 
significant economic impact on a 
substantial number of small businesses, 
organizations or government 
jurisdictions. The changes to the 
existing regulations do not add to or 
alter the functions that intermediaries or 
carriers already perform for the 
Medicare program and, therefore, will 
not increase the cost of an 
intermediary’s or carrier’s Medicare 
operation. For this reason, regulatory 
flexibility analysis is not required. 

C. Paperwork Reduction Act 

This notice contains no information 
collection requirements subject to Office 
of Management and Budget approval 
mider the Paperwork Reduction Act of 
1980 (44 U.S.C. 3501 et seq.). 

List of Subject in 42 CFR Part 421 

Administrative practice and 
procedure. Health facilities. Health 
professions, Medicare, Reporting and 
recordkeeping requirements. 

42 CFR part 421 would be amended 
as set forth below: 

PART 421—INTERMEDIARIES AND 
CARRIERS 

1. The authority citation for part 421 
continues to read as follows: 

Authority: Secs. 1102,1815,1816,1833, 

1834 (a) and (h), 1842,1861(u), 1871,1974 
and 1875 of the Social Security Act (42 




U.S.C. 1302,1395g, 1395h, 13951,1395m (a) 
and (h). 1395u, 1395x(u), 1395hh, 1395kk, 
and 139511), and 42 U.S.C I395l>-1. 

Subpart A—Scope, Definitions, and 
General Provisions 

2. Section 421.3 is revised to read as 
follows: 

§421.3 Definitions. 

Intermediary means an entity that has 
a contract with HCFA to determine and 
make Medicare payments for Part A or 
Part B benefits payable on a cost basis 
and to perform other related functions. 

For purposes of designating regional or 
alternative regional intermediaries for 
home health agencies and of designating 
intermediaries for hospices under 
§ 421.117 as well for applying the 
performance criteria in § 421.120 and 
the performance standards in § 421.122 
and any adverse action resulting from 
such application, the term intermediary 
also means a Blue Cross Plan which has 
entered into a subcontract approved by 
HCFA with the Blue Cross and Blue 
Shield Association to perform 
intermediary functions. 

Subpart B—Intermediaries 

§421.112 [Amended] 

3. In § 421.112(b), “statistical 
standards” is replaced by “performance 
standards”. 

§421.118 [Amended] 

4. In §421.118(b) “statistical 
standards” is replaced with 
“performance standards”. 

5. Section 421.122 is revised to read 
as follows: 

§ 421.122 Performance standards. 

(a) Development of standards. In 
addition to the performance criteria 
(§421.120), HCFA will develop detailed 
performance standards for use in 
evaluating intermediary performance 
which may be based on historical 
performance, application of acceptable 
statistical measures of variation to 
nationwide intermediary experience 
during a base period, and/or changing 
program emphases or requirements. 
These standards will also be developed 
considering intermediary experience 
and will evaluate the specific 
requirements of each functional 
responsibility or criterion. 

( d ) Factors beyond intermediary's 
control To identify measurable factors 
that significantly affect an 
intermediary's performance, but that are 
not within the intermediary's control, 
HCFA will— 

(1) Study the performance of 
intermediaries during the base period; 
and 


(2) Consider the noncontrollable 
factors in developing performance 
standards. 

(c) Publication of standards. The 
development and revision of standards 
for evaluating intermediary performance 
is a continuing process. Therefore, 
before the beginning of each evaluation 
period, which usually coincides with 
the Federal fiscal year period of October 
1-September 30, HCFA will publish the 
performance standards as part of the 
Federal Register notice describing the 
performance criteria issued under 
§ 421.120(c). HCFA may not necessarily 
publish the criteria and standards every 
year. HCFA has interpreted the statutory 
phrase “before the beginning of each 
evaluation period” as allowing 
publication of the criteria and standards 
after the Federal fiscal year begins, as 
long as the evaluation period of the 
intermediaries for the new criteria and 
standards begins after the publication of 
the notice. 

6. Section 421.124 is revised to read 
as follows: 

§ 421.124 Intermediary's failure to perform 
efficiently and effectively. 

(a) Failure by an intermediary to meet, 
or to demonstrate the capacity to meet, 
the criteria or standards specified in 
§§ 421.120 and 421.122 may be grounds 
for adverse action by the Secretary or by 
HCFA, such as reassignment of 
providers, offer of a short-term 
agreement, termination of a contract, or 
non-renewal of a contract. If an 
intermediary meets all criteria and 
standards in its overall performance, but 
does not meet them with respect to a 
specific provider or class of providers, 
HCFA may reassign that provider or 
class of providers to another 
intermediary in accordance with 
§421.114. 

(b) In addition, notwithstanding 
whether an intermedia!^ meets the 
criteria and standards, if the cost 
incurred by the intermediary to meet its 
contractual requirements exceeds the 
amount which the Secretary finds to be 
reasonable and adequate to meet the 
cost which must be incurred by an 
efficiently and economically operated 
intermediary, such high costs may also 
be grounds for adverse action. 

Subpart C—Carriers 

7. In subpart C a new § 421.201 is 
added to read as follows: 

§ 421.201 Performance criteria and 
standards. 

(a) Application of performance 
criteria and standards. As part of the 
carrier evaluations mandated by section 
1842(b)(2) of the Act, HCFA periodically 


assesses the performance of carriers in 
their Medicare operations using 
performance criteria and standards. 

(1) The criteria measure and evaluate 
carrier performance of functional 
responsibilities such as— 

(1) Accurate and timely payment 
determinations; 

(ii) Responsiveness to beneficiary, 
physician, and supplier concerns; and 

(iii) Proper management of 
administrative funds. 

(2) The standards evaluate the specific 
requirements of each functional 
responsibility or criterion. 

(b) Basis for criteria and standards. 
HCFA will base the performance criteria 
and standards on— 

(1) Nationwide carrier experience; 

(2) Changes in carrier operations due 
to fiscal constraints; and 

(3) HCFA's objectives in achieving 
better performance. 

(c) Publication of criteria and 
standards. Before the beginning of each 
evaluation period, which usually 
coincides with the Federal fiscal year 
period of October 1-September 30, 

HCFA will publish the performance 
criteria and standards as a notice in the 
Federal Register. HCFA may not 
necessarily publish the criteria and 
standards every year. HCFA has 
interpreted the statutory phrase “before 
the beginning of each evaluation 
period” as allowing publication of the 
criteria and standards after the Federal 
fiscal year begins, as long as the 
evaluation period of the carriers for the 
new criteria and standards begins after 
the publication of the notice. 

8. A new § 421.203 is added to read 
as follows: 

§421.203 Carrier’s failure to perform 
efficiently and effectively. 

(a) Failure by a carrier to meet, or 
demonstrate the capacity to meet, the 
criteria and standards specified in 

§ 421.201 may be grounds for adverse 
action by the Secretary, such as contract 
termination or non-renewal. 

(b) Notwithstanding whether or not a 
carrier meets the criteria and standards 
specified in § 421.201, if the carrier's 
cost incurred to perform its contractual 
requirements exceeds that amount 
which the Secretary finds to be 
reasonable and adequate to meet the 
cost which must be incurred by an 
efficiently and economically operated 
carrier, such high costs may be grounds 
for adverse action. 

(Catalog of Federal Domestic Assistance 
Program No. 93.773, Medicare—Hospital 
Insurance; and Program No. 93.774, 
Medicare—Supplementary Medical 
Insurance Program) 
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Dated: February 2 , 1992. 

Gail R. Wilensky. 

Administrator, Health Care Financing 
Administration. 

Approved: March 20 , 1992. 

Louis W. Sullivan, 

Secretary. 

Note: This document was received at the 
Office of the Federal Register on November 
25.1992. 

IFR Doc. 92-29179 Filed 12-2-92; 8:45 am) 
BfLUNG CODE 


DEPARTMENT OF TRANSPORTATION 
Coast Guard 

46 CFR Part 28 
[CGD 8a-679a] 

RIN2115-AD12 

Commercial Rshing Industry Vessel 
Regulations 

AGENCY: Coast Guard. DOT. 

ACTION: Supplemental notice of 
proposed rulemaking; correction. 

SUMMARY: This document corrects two 
errors that appeared in the 
supplemental notice of proposed 
rulemaking published October 27.1992 
in the Federal Register (57 FR 48670) 
concerning regulations to implement 
provisions of the Commercial Fishing 
Industry Vessel Safety Act of 1988. The 
first error occurred in the summary 
section which included a reference to 
the Boundary Line which might mislead 
readers as to the scope of the proposed 
regulations. The other error involved the 
use of a misnumbered reference which 
might confuse the reader concerning the 
paragraph on which the Coast Guard 
was requesting comments. 

DATES: Comments on the SNPRM must 
be received on or before December 28, 
1992. 

FOR FURTHER INFORMATION CONTACT: 
LCDR Tim Skuby, Merchant Vessel 
Inspection and Documentation Division, 
Fishing Vessel/Offshore Activities 
Branch (G-MVI-4), room 1405, U.S. 
Coast Guard Headquarters, 2100 Second 
Street SW.. Washington, DC 20593- 
0001, Phone (202) 267-2307. 
SUPPLEMENTARY INFORMATION: The 
SNPRM was published on October 27, 
1992 and invited the public to comment 
on it through December 28,1992. The 
last sentence of the first paragraph on 
page 48670 contains the words “and 
outside the Boundary Line**. These 
words could mislead a reader as to the 
limit of the proposed rule’s scope. In the 
first column on page 48675, the 


reference to “B.3** in the first sentence 
of the fourth paragraph was in error. 

The correct reference should have been 
to “2.C**. Due to these discrepancies, the 
Coast Guard is publishing tlds 
correction document. 

CORRECTIONS: On page 48670,1st 
column. 1st paragraph, line 16. delete 
the phrase “and outside the Boundary 
Line** so the sentence reads “These 
topics include: Stability for fishing 
vessels less than 79 feet in length; 
requirements for survival craft on 
fishing vessels carrying less than four 
individuals on board, operating within 
12 miles of the Coastline; and 
administration of exemptions 
authorized by 46 U.S.C. 4506 in 
relationship to high vessel density and 
limited duration fisheries**. 

On page 48675,1st column, 4th 
paragraph, line 3, replace “B.3** with 
“2.C** so the sentence,reads “Should any 
other organizations be explicitly 
recognized as certificating individuals 
as instructors under item 2.c above?** 

Dated: November 20,1992. 

R.C North, 

Acting Chief, Office of Marine Safety, Security 
and Environmental f^tection. 

IFR Doc. 92-29231 Filed 12-2-92; 8:45 am) 
BILLING CODE 4010~14-M 


DEPARTMENT OF COMMERCE 

National Oceanic and Atmospheric 
Administration 

50 CFR Part 641 
[Docket No. 921192-2292] 

Reef Fish Rshery of the Gulf of Mexico 

AGENCY: National Marine Fisheries 
Service (NMFS), NOAA, Commerce. 
ACTION: Proposed rule. 

SUMMARY: NMFS issues a prehminary 
notice of change in the commercial 
quota for red snapper in the Gulf of 
Mexico reef fish fishery in accordance 
with the framework procedure of the 
Fishery Management Plan for the Reef 
Fish Resources of the Gulf of Mexico 
(FMP). This notice proposes an increase 
in the annual commercial quota for red 
snapper from 2.04 to 3.06 million 
pounds (0.93 to 1.39 million kg). The 
intended effect is to protect the red 
snapper resource from overfishing and 
continue the stock rebuilding program 
while still allowing catches in the 
commercial and recreationfid fisheries 
for red snapper. 

DATES: Written comments must be 
received on or before December 17, 

1992. 
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ADDRESSES: Comments on the proposed 
rule should be sent to Robert A. Sadler, 
NMFS, 9450 Koger Boulevard, St. 
Petersburg, FL 33702. Copies of 
documents supporting this action, 
including the Environmental 
Assessment and Regulatory Impact 
Review, may be obtained from the Gulf 
of Mexico Fishery Management Council, 
5401 West Kennedy Boulevard, Suite 
331, Tampa, FL 33609. 

FOR FURTHER INFORMATION CONTACT: 
Robert A. Sadler. 813-893-3161. 
SUPPLEMENTARY INFORMATION: The reef 
fish fishery of the Gulf of Mexico is 
managed under the FMP, prepared and 
amended by the Gulf of Mexico Fishery 
Management Council (Council), and its 
implementing regulations at 50 CFR part 
641, under the authority of the 
Magnuson Fishery Conservation and 
Management Act. 

Based on the 1992 stock assessment 
for red snapper, and recommendations 
from the Council’s Stock Assessment 
and Socioeconomic Panels, the Council 
has proposed for red snapper an 
increase in the total allowable catch 
(TAC) from 4.0 to 6.0 million pounds 
(1.8 to 2.7 million kg) and a change in 
the target date for ac^eving a 20 percent 
spawning potential ratio from January 1, 
2007, to January 1, 2009. TAC and target 
dates are among the management 
measures that may be changed xmder 
the framework procedures of the FMP, 
as amended. 

Lender the established commercial/ 
recreational allocation ratio of 51/49, a 
TAC of 6.0 million pounds (2.7 million 
kg) would provide a commercial quota 
of 3.06 million pounds (1.39 million kg), 
upon attainment of which the 
commercial fishery would be closed, 
and a recreational allocation of 2.94 
million pounds (1.33 million kg), which 
would equate to a daily recreational bag 
limit of 7 fish, which is the current bag 
limit. 

The Council concluded that (1) an 
increase in the TAC is necessary to 
alleviate the negative social and 
economic impacts on fishery 
participants that have resulted from the 
low quotas imposed by the Coimcil for 
the last 3 years; and (2) the TAC can be 
increased to 6.0 million pounds (2.7 
million kg) and still be consistent with 
the rebuilding program specified in the 
FMP (the rebuilding program assumes a 
50-percent reduction of red snapper in 
shrimp trawl bycatch in 1994). The 
increased commercial quota under the 
proposed increased TAC, in 
combination with vessel trip limits for 
red snapper that are being implemented 
under an emergency interim rule, would 
alleviate the derby fishery, market glut. 
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and depressed exvessel prices that 
characterized the fishery in 1992, when 
the quota was taken in just 53 days. The 
increased commercial quota, combined 
with commercial vessel trip limits, 
would maintain the existing structure of 
the directed fishery for red snapper and 
the associated secondary industries in 
coastal communities. The increased 
TAG is at the upper limit but within the 
range of acceptable biological catch 
established by the Council’s Stock 
Assessment Panel, and the revised target 
date for rebuilding the red snapper 
resource is within the target period 
specified in the FMP. The Council will 
continue to monitor the status of the 
resource through review of annual stock 
assessments and trends in the red 
snapper recruitment index to ensure 
that the goal of a 20 percent spawning 
potential ratio is achieved by the revised 
target date. 

Accordingly, NMFS proposes to 
increase the annual commercial quota 
for red snapper to 3.06 million pounds 
(1.39 million kg) and to approve the 
increased TAG and revised target date, 
as authorized by 50 CFR 641.28. 

Classification 

The Assistant Administrator for 
Fisheries, NOAA, determined that this 
proposed rule is not a “major rule” 
requiring a regulatory impact analysis 
imder E.0.12291 because the total 
impact is well under the threshold level 
of $100 million used as a guideline for 
a “major rule.” 

The Council prepared a regulatory 
impact review (RIR) on this action. The 
conclusions of the RIR are summarized 
as follows: Theoretically, this action 
should result in an increase in the short¬ 
term benefits to both commercial and 
recreational sectors of the red snapper 
fishery. However, when compared with 
the projected harvest for 1992, the 
increased TAG would not substantially 
affect the amount of harvest from either 
sector, although the distribution of 
benefits and costs may change. The 
long-term impacts are positive. A copy 
of the RIR is available (see ADDRESSES). 

The General Counsel of the 
Department of Commerce certified to 
the Small Business Administration that 
this proposed rule, if adopted, will not 
have a significant economic impact on 
a substantial number of small entities 
because, as noted above in the summary 
of regulatory impacts, the 1993 harvest 
would not differ substantially from the 
1992 harvest. Accordingly, a regulatory 
flexibility analysis was not prepared. 

List of Subjects in 50 CFR Part 641 

Fisheries, Fishing, Reporting and 
recordkeeping requirements. 


Dated: November 27,1992. 

William W. Fox, Jr., 

Assistant Administrator for Fisheries, 
National Marine Fisheries Service. 

For the reasons set forth in the 
preamble, 50 CFR part 641 is proposed 
to be amended as follows: 

PART 641—REEF FISH RSHERY OF 
THE GULF OF MEXICO 

1. The authority citation for part 641 
continues to read as follows: 

Authority: 16 U.S.C. 1801 et seq. 

2. In § 641.25, paragraph (a) is revised 
to read as follows: 

§641.25 Commercial quotas. 

1, * H if * 

(a) Red snapper—3.06 million pounds 
(1.39 million kg). 

* * ★ ★ n 

IFR Doc. 92-29272 Filed 12-2-92; 8:45 am] 
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50 CFR Parts 672, 675, and 676 

[Docket No. 921114-2314] 

RIN064d-AD19 

Pacific Haiibut Fisheries; Groundfish 
of the Gulf of Alaska; Groundfish of 
the Bering Sea and Aleutian Islands; 
Limited Access Management of 
Fisheries Off Alaska 

AGENCY: National Marine Fisheries 
Service (NMFS), NOAA, Commerce. 
ACTION: Proposed rule; request for 
comments. 

SUMMARY: This proposed rule would 
allocate fishing privileges for Pacific 
halibut in and off of Alaska, and would 
implement proposed Amendment 15 to 
the Fishery Management Plan (FMP) for 
the Groundfish Fishery of the Bering 
Sea and Aleutian Islands (BSAI) area 
and proposed Amendment 20 to the 
FMP for Groundfish of the Gulf of 
Alaska (GOA). Final action on this 
proposed rule and the FMP 
amendments will be decided by the 
Secretary of Commerce (Secretary) after 
review and consideration of public 
comments. 

These regulations are proposed to 
allocate future total catch quotas of 
Pacific halibut and sablefish among 
individual fishermen. Each quota share 
(QS) would represent a transferable 
harvest privilege, within specified 
limitations, and could be converted 
annually into an individual fishing 
quota (IFCy. Only fishermen granted 
IFQs would be authorized to harvest, 
within specified limitations, halibut or 
sablefish whenever and however such 


harvests would be most beneficial to 
their commercial fishing operation. 

These actions are intended by the 
Council to promote the conservation 
and management of halibut and 
sablefish resources, and to further the 
objectives of the Halibut Act and the 
Magnuson Act that provide authority for 
governing these fisheries. 

DATES: Comments must be received at 
the following address no later than 
January 11,1993. 

ADDRESSES: Comments may be sent to 
Ronald J. Berg, Chief, Fisheries 
Management Division, Alaska Region, 
NMFS, 9109 Mendenhall Road, suite 6, 
or P.O. Box 21668, Juneau, AK 99802, 
Attention: Lori J. Gravel. Copies of 
proposed Amendments 15 and 20, and 
the final environmental impact 
statement/supplemental environmental 
impact statement (FEIS/SEIS) for halibut 
and sablefish IFQ programs, 
respectively, may be obtained from the 
North Pacific Fishery Management 
Council, P.O. Box 103136, Anchorage, 
AK 99510. 

FOR FURTHER INFORMATION CONTACT: 

Jay J. C. Ginter, Fishery Management 
Biologist, Alaska Region, NMFS at 907- 
586-7228. 

SUPPLEMENTARY INFORMATION: The 

proposed halibut regulatory action and 
Amendments 15 and 20 to the 
respective FMPs were prepared by the 
North Pacific Fishery Management 
Council (Council) and have been 
submitted to the Secretary for review 
under provisions of the Northern Pacific 
Halibut Act (Halibut Act) and the 
Magnuson Fishery Conservation and 
Management Act (Magnuson Act). 

These regulations are proposed to 
allocate future total catch quotas of 
Pacific halibut and sablefish among 
individual fishermen. Each quota share 
(QS) would represent a transferable 
harvest privilege, within specified 
limitations, and could be converted 
annually into an individual fishing 
quota (IFQ). Fishermen granted IFQs 
would be authorized to harvest, within 
specified limitations, halibut or 
sablefish whenever and however such 
harvests would be most beneficial to 
their commercial fishing operation. The 
proposed IFQ program would limit the 
entry of future fishermen into the 
affected fisheries to those persons 
willing to purchase the harvest privilege 
from a person who already possesses the 
privilege. The IFQ program is intended 
to resolve various conservation and 
management problems that stem from 
the current “open access’ regulatory 
regime, which allows free access to the 
common property fishery resources and 
has resulted in excess capital 
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investment in the fisheries. If 
implemented, the proposed IFQ 
program would apply only to the fixed 
gear fisheries for halibut in and off of 
Alaska and sablefish off Alaska. 

In addition, a Western Alaska 
Community Development Quota (CDQ) 
is proposed to help develop commercial 
fisheries in communities on the Bering 
Sea cost by allowing them exclusive 
access to specified amounts of halibut 
and sablefish in the BSAI area. 

The Alaskan fisheries for Pacific 
halibut [Hippoglossus stenolepis) and 
sablefish [Anoplopoma fimbria) and the 
affected human environment are 
described in the FEIS/SEIS and in the 
FMPs. Draft Regulatory impact reviews, 
initial regulatory flexibility analyses, 
and fishery impact statements that 
assess the potential economic and social 
effects of the proposed actions are 
incorporated in the FEIS/SEIS 
document. 

Management Authority 

The domestic fishery for halibut in 
and off of Alaska is managed by the 
International Pacific Halibut 
Commission (IPHC) as provided by the 
Convention between the United States 
and Canada for the Preservation of the 
Halibut Fishery of the Northern Pacific 
Ocean and the Bering Sea (Convention), 
signed at Washington on March 29, 

1979, and the Northern Pacific Halibut 
Act of 1982. While the IPHC has 
primary authority for managing the 
halibut resource for biological 
conservation purposes, the Halibut Act 
authorizes the appropriate Regional 
Fishery Management Councils 
established by the Magnuson Act to 
develop regulations that are in addition 
to, but not in conflict with, regulations 
adopted by the IPHC affecting the U.S. 
halibut fishery. Under this authority, the 
Council may develop, for approval by 
the Secretary, limited access policies for 
the Pacific halibut fishery in Convention 
waters in and off of the State of Alaska 
that are consistent with criteria set forth 
in section 303(b)(6) of the Magnuson 
Act. “Convention waters'* means the 
maritime areas off the west coast of the 
United States and Canada (Pub. L. 97- 
176). Therefore, the Council has 
authority to recommend policies 
affecting halibut resource allocation 
^ong U.S. fishermen in the maritime 
internal and coastal waters of Alaska 
and in the ocean waters over which the 
United States exercises fishery 
management jurisdiction. The Council 
does not have an FMP for halibut. 

Domestic and foreign groundfish 
fisheries in the exclusive economic zone 
(EEZ) off Alaska are managed in 
accordance with the BSAI and GOA 


FMPs. Both FMPs were prepared by the 
Council under authority of the 
Magnuson Act. The BSAI FMP is 
implemented by regulations appearing 
at 50 CFR 611.93 for the foreign fishery 
and 50 CFR part 675 for the U.S. fishery. 
The GOA FMP is implemented by 
regulations appearing at 50 CFR 611,92 
for the foreign fishery and at 50 CFR 
part 672 for the U.S. fishery. General 
regulations that also pertain to the U.S. 
groundfish fisheries appear at 50 CFR 
part 620. 

The Coimcil is authorized by the 
Magnuson Act to establish a system for 
limiting access to a fishery in order to 
achieve optimum yield if, in developing 
such a system, the Council and 
Secretary take into account: (1) Present 
participation in the fishery; (2) 
historical fishing practices in, and 
dependence on, the fishery; (3) the 
economics of the fishery; (4) the 
capability of fishing vessels used in the 
fishery to engage in other fisheries; (5) 
the cultural and social framework 
relevant to the fishery; and (6) any other 
relevant considerations (16 U.S.C. 
1853(b)). The Council's and the 
Secretary's authority to allocate fishing 
privileges also is governed by national 
standard 4 of the Magnuson Act (16 
U.S.C. 1851). This standard stipulates 
that if it becomes necessary to allocate 
or assign fishing privileges among U.S. 
fishermen, such allocation shall be: (1) 
Fair and equitable to all such fishermen; 
(2) reasonably calculated to promote 
conservation; and (3) carried out in such 
a manner that no particular individual, 
corporation, or other entity acquires an 
excessive share of such privileges. 

Background 

On December 8,1991, the Coimcil 
recommended an IFQ program for 
management of the fixed gear sablefish 
and halibut fisheries in and off of 
Alaska. The Council's recommendation 
was the product of more than 3 years of 
analysis of the IFQ form of management 
as an alternative to the current open 
access system. Discussion of this form of 
management had been ongoing since the 
early 1980s. The decision to recommend 
an IFQ management alternative was 
based, in part, on a series of analyses of 
this and other management alternatives 
prepared by the Council. These analyses 
include: (1) An SEIS, dated November 

16,1989, which analyzed three 
alternatives to continued open access in 
the fixed gear sablefish fishery off 
Alaska (license limitation, annual 
fishing allotments, and IFQs); (2) a 
supplement to the SEIS, dated May 23, 
1990, which analyzed more specific IFQ 
alternatives for the sablefish fishery; (3) 
a revised supplement to the SEIS, dated 


May 13,1991, which replaced the May 

23,1990, supplement and further 
analyzed specific BFQ alternatives for 
the sablefish fishery; and (4) an EIS, 
dated July 19,1991, which analyzed 
various IFQ alternatives for management 
of the halibut fishery in and off of 
Alaska. 

Although the Council decided on its 
preferred IFQ alternative at its meeting 
in December 1991, it decided not to 
submit the proposed amendments for 
Secretarial review until an additional 
analysis was completed and made 
available to the public and the Council 
prior to its April 1992 meeting. This 
additional analysis, which examined the 
potential impacts of the specific 
revisions of the combined sablefish/ 
alibut IFQ program, was made 
available to the public and Council on 
March 27,1992, 3 weeks prior to the 
Council's April meeting. At that 
meeting, the Council received 
additional public testimony on the 
analysis and on the IFQ proposal in 
general. A motion to rescind the 
December 1991 action to recommend 
the IFQ program failed. The March 27, 
1992, analysis was published, following 
the April meeting, for an additional 45- 
day public comment period under the 
National Environmental Policy Act 
(NEPA) (57 FR 20826, May 15,1992). 
This public review period ended on 
June 29,1992, and comments received 
on the document are addressed in the 
FEIS/SEIS that has been submitted to 
the Secretary for review. The entire 
FEIS/SEIS is comprised of the original 
November 16,1989, analysis as 
supplemented by the May 13,1991, July 

19,1991, and March 27,1992 analyses. 
Any part or all of the FEIS/SEIS is 
available from the Council (see 
ADDRESSES). 

The Council has discussed limited 
entry options for various fisheries under 
its purview since the late 1970s. For 
example, a moratorium on entry into the 
Alaska halibut fishery was 
recommended to the Secretary by the 
Council in 1983. The halibut 
moratorium was recommended in 
response to progressively shorter 
seasons and other management 
problems associated with fishermen 
racing to harvest as much fish as 
possible before the catch limit is 
reached and the fishery closed. Such 
fishing behavior is symptomatic of 
excessive fishing effort and capital in a 
fishery. The 1983 halibut moratorium 
was disapproved by the Secretary, 
however, because it would not have 
substantially resolved the basic problem 
of overcapitalization in the halibut 
fishery. 
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Council consideration of limited 
access management for the sablehsh 
fishery began in 1985. Driven by the 
increased market value of sablefish, this 
fishery was rapidly evolving into a race 
for fish similar to the halibut fishery. As 
a result of gear conflicts in the GOA 
sablefish fishery, the Council decided to 
recommend Amendment 14 to the GOA 
FMP, which allocated sablefish among 
gear types. In approving Amendment 14 
in 1985, the Director. Alaska Region, 
NMFS (Regional Director), noted that 
NMFS was convinced that the rapid 
increase in fishing effort in the sablefish 
fishery was likely to continue. The 
Regional Director recommended that the 
Council begin immediately to address 
the problem by developing additional 
controls on fishing effort, including 
those that limit access to the sablefish 
resource. The Council responded by 
requesting the Secretary to publish a 
notice announcing a control date, after 
which anyone entering the sablefish 
fishery would not be assured of future 
participation if a limited access program 
were implemented. The published 
control date was September 26,1985 (51 
FR 5393, February 13,1986). 

The Council began exploring 
alternatives to open access by soliciting 
the views of the fishing industry. At its 
meeting in September 1987, the Council 
adopted a statement of intent that 
committed the Council to “develop 
strategies for license limitation or the 
use of individual transferable quotas in 
the sablefish fixed gear fishery." Public 
workshops were sponsored by the 
Council in early 1988 to gather public 
comments and to develop further 
feasible options to the current 
management regime. In December 1988, 
the Council decided that the status quo 
(open access) was unacceptable for the 
fixed gear sablefish fishery and 
expressed a desire to explore the 
options of license limitation and IFQs. 

In January 1989, the Council expanded 
its consideration of limited access 
alternatives to include all gear types 
fishing for all groundfish, crabs in the 
BSAI, and halibut in and off of Alaska. 
The public was notified of the Council’s 
intent to prepare an SEIS for this 
purpose, and scoping comments were 
invited through April 30, 1989 (54 FR 
7814, February 23, 1989; 54 FR 8230, 
February 27, 1989). 

In November 1989, the Council 
prepared a draft SEIS that analyzed four 
options for future management of the 
sablefish fisheries off Alaska: (1) 
Continued open access, (2) license 
limitation, (3) IFQs, and (4) a 
combination system called annual 
fishing allotments (AFAs). The Council 
also identified 10 problems in the 


sablefish fishery that the management 
alternatives were expected to address. 
These included allocation conflicts, gear 
conflict, deadloss from lost gear, 
bycatch loss, discard mortality, excess 
harvesting capacity, product 
wholesomeness, safety, economic 
stability in the fisheries and fishing 
commimities, and rural coastal 
commimity development of a small boat 
fleet. 

Based on this draft SEIS, the Council 
decided that license limitation and 
AFAs were not viable alternatives to 
solve the problems facing the sablefish 
fixed gear fisheries. The Council 
discussed AFAs but determined that, 
because this alternative combined open 
access and a form of IFQs, it would 
result in a more complicated 
management program than either 
program alone and w’ould not eliminate 
the problems associated with open 
access management. The Council 
discussion on license limitation 
concluded that a reduction in fleet size 
would be necessary to alleviate 
temporarily the problems in the 
sablefish fishery. It was apparent to the 
Council that such a reduction might not 
be achievable in an equitable manner. 
Moreover, the Council understood that 
a reduction in the number of vessels 
could be offset by an increase in the 
fishing power of each vessel, which 
would not substantially change the race 
for fish as the mechanism for allocating 
the total allowable catch (TAG) for the 
fixed gear sablefish fishery among 
competing fishermen. It is this race for 
fish that gives rise to many other 
problems in the fishery as discussed in 
the November 16.1989, draft SEIS. 
Therefore, at its meeting in January 
1990, the Council proceeded to refine its 
consideration of IFQ alternatives and 
conduct a more thorough analysis of 
these alternatives. 

In April 1990, the Council reviewed a 
supplement to the draft SEIS, which 
compared specific IFQ programs to the 
open access alternative, and released the 
May 23,1990, supplement to the SEIS 
for public review and comment. The 
Council discussed the IFQ alternatives 
at its meeting in August 1990, without 
reaching a consensus, and the IFQ issue 
was tabled until January 1991. 

At its meeting in January 1991, the 
Council decided to consider two new 
IFQ alternatives. The resulting analysis 
revised and replaced the May 23,1990, 
supplement and was made available for 
public comment on May 13,1991. The 
four IFQ systems assessed in this 
analysis included a range of alternatives 
in terms of qualification periods, 
transferability restrictions, ownership 
limits, community development quotas, 


and other features. In addition, the 
Council decided to consider similar 
alternative IFQ systems for the halibut 
fishery in and off of Alaska with the 
intent that a single IFQ program would 
apply to both fisheries. Hence, the 
Council also prepared an EIS for a 
halibut IFQ program in early 1991. The 
EIS for halibut IFQs was dated July 19. 

1991, and released for a 45-day NEPA 
public review and comment period on 
August 2,1991 (56 FR 37094). 

At its meeting in September 1991, the 
Council provisionally recommended an 
IFQ management alternative for both 
fisheries. The Council recognized that 
differences existed between the two IFQ 
systems for halibut and sablefish 
fisheries and intended for them to be 
integrated. The Council also established 
an IFQ Implementation Team (Team) 
comprised of staff fi-om State and 
Federal agencies and representatives 
from affected industry groups. The 
Team reviewed the Council’s preferred 
IFQ for practical implementation 
difficulties, and prepared a draft 
implementation plan for Council and 
public review prior to final Council 
action at its meeting in December 1991. 
The draft implementation plan included 
descriptions of initial and annual 
allocation systems, enforcement and 
monitoring programs, and an estimated 
implementation budget. The plan was 
made available for public review, and a 
public hearing was held prior to the 
start of the December Council meeting. 
After receiving additional public 
comment and recommendations of the 
Implementation Team, the Council, on 
December 8,1991, approved the halibut 
and sablefish fixed gear fishery IFQ 
alternative, which is the subject of this 
proposed rule. 

Council staff prepared an additional 
supplement to the draft EIS/SEIS after 
the Council, at its meeting in January 

1992, requested additional analysis of 
the potential effects of the preferred IFQ 
alternative for the halibut and sablefish 
fixed gear fisheries. This additional 
supplemental analysis was made 
available to the public on March 27, 
1992. At its meeting in April 1992, the 
Council received additional public 
comment on the proposed IFQ program 
and the March 27, 1992, analysis, and 
reconfirmed its original decision to 
recommend the halibut and sablefish 
IFQ program to the Secretary. A 45-day 
NEPA public comment period on the 
draft EIS/SEIS was announced on May 
15. 1992 (57 FR 20826). 

The Regional Director made a 
preliminary evaluation of all documents 
relevant to the Council’s IFQ 
recommendation and determined that 
they were sufficient in scope and 
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substeuice to warrant public and 
Secretarial review. The official “receipt 
date“ of the Councirs IFQ program 
recommendation is October 26,1992. A 
notice of availability of the FMP 
amendment was published on 
November 3,1992 (57 FR 49676). 

Description of Proposed Management 
Measures 

If approved by the Secretary, the 
proposed IFQ program for Alaskan 
halibut and sablefish fisheries would be 
implemented by chances in existing 
parts 672 and 675, and by a new part 
676 in,Title 50 of the Code of Federal 
Regulations (CFR). The new part to the 
era is proposed to sin.plify the 
potential implementation of limited 
access management regulations that 
would otherwise effect repetitive 
changes in two or more existing parts. 
Subpart A of proposed part 676 is 
reserved for regulations that would 
implement a moratorium on the entry of 
new fishing vessels into all of the 
fisheries under the C ouncil’s purview 
(except salmon). The Council approved 
this moratorium for Secretarial review 
on June 24,1992. Proposed 
implementing regulations for the 
moratorium will be forthcoming. A 
description of the basic IFQ 
management measures being proposed, 
and their rationale, follows. 

Definitions of Terms Specific to the IFQ 
Program 

The proposed IFQ program would 
introduce several new terms defined at 
§ 676.11. Some of these terms are 
similar to, but not exactly the same as, 
those used in 50 CFR parts 672 and 675. 
For example, the proposed term 
“catcher vessel” is identical to the 
existing term in parts 672 and 675 
except that “fish” is substituted for 
“groundfish” in the proposed term. This 
is necessary to include halibut, which is 
not a “groundfish” as defined in 
existing regulations. Also, the proposed 
term “freezer vessel” is similar to the 
existing definition for “processor 
vessel.” The key difference is that the 
proposed definition is based on the 
performance of a vessel during any 
fishing year while the existing 
definition is based on the capability of 
a vessel during the year for which it has 
been issued a Federal groundfish 
permit. This distinction was important 
to the Council because it wanted to 
allow a vessel that has the capability to 
freeze fish to land its catch of halibut or 
sablefish using catcher vessel IFQ (i.e., 
vessel categories B, C, or D as defined 
at moposed §676.10(a)(2)). 

One feature of the proposed IFQ 
program is that fishing privileges would 


be allocated based on a person’s catch 
history and characteristics of the 
harvesting vessel. The proposed term 
“person” is defined as either an 
individual or a corporation, partnership, 
association, or other entity. Any 
“individual” person must be a citizen of 
the United States and not a corporation, 
partnership, association, or other entity. 
A corporate “person” may be any 
corporation, partnership, association, or 
other entity (whether or not organized 
or existing under the laws of any state) 
that is a U.S. citizen. The proposed 
definition would serve the Council’s 
intention of minimizing the 
accumulation of fishing privileges by 
foreign entities. 

The proposed allocations would 
apply only to the fixed gear fisheries for 
sablefish and halibut. The term “fixed” 
gear” would include all pot gear and all 
hook-and-line gear including longline, 
handline, jig, or troll gear. Use of IFQs 
would still be subject to restrictions on 
gear types specified in parts 301, 672, 
and 675. For example, sablefish IFQ 
could not be used for sablefish caught 
with pot gear in the GOA because tos 
gear type currently is prohibited in this 
area for catching sablefish. Likewise, 
halibut IFQ could not be used for 
halibut caught in pot gear anywhere 
because current IPHC regulations 
prohibit using any gear other than hook- 
and-line gear (50 CFR 301.16). The other 
most common type of fishing gear used 
in the groundfish fisheries, trawl gear, 
was explicitly excluded from the IFQ 
pro^m for simplicity. 

Tne essence of the proposed 
management program is the distributior 
of a share of the total catch quota of 
halibut and sablefish to qualified 
persons. This QS or “quota share” 
would be a person’s total fixed ge^- 
landings (in pounds, by species, vessel 
category, and area) of halibut in the best 
5 out of 7 years (1984-1990), and of 
sablefish in the best 5 out of 6 years 
(1985-1990)., This qualifying poundage 
of halibut or sablefish would be 
calculated for each of these species 
which that person harvested during the 
qualifying period 1988-1990. The 
purpose of the QS is to serve as the basis 
for calculating each qualified person’s 
IFQ for any one year, and the term 
“quota share” is defined as such in the 
proposed rule. This definition would 
implement the intended policy of the 
Council to consider past participation in 
the award of future harvest privileges. In 
short, fishermen with relatively high 
catch histories would receive a larger 
QS than fishermen with relatively low 
catch histories. 

An IFQ or “individual fishing quota” 
is defined in the proposed rule as the 


annual catch limit of halibut or sablefish 
that may be harvested by a person who 
is lawfully allocated as harvest privilege 
for those species. In practice, it would 
be calculated annually based on the QS. 
The principal distinction between a QS 
and an IFQ is that the QS would be a 
fixed number that represents a person’s 
qualifying poimds, while the IFQ would 
vary from year to year depending on the 
total amount of QSs held by all persons 
and the TAC. A QS would represent a 
perennial harvest privilege based on 
past participation in the fisheries, and 
an IFQ would represent the amount of 
fish that the IFQ holder is authorized to 
harvest in any one fishing year, based 
(ii^art) on the QS. 

Tne proposed term “IFQcrew 
member” would include any individual 
who has at least 5 months’ experience 
working as part of the harvesting crew 
in any U.S. commercial fishery, and any 
individual who receives an initial 
allocation of QS. This definition is 
pertinent to the transfer constraints at 
§ 676.21. The Council’s intention is to 
require any person who wishes to enter 
the halibut or sablefish fixed gear 
fishery in the catcher vessel fleet to be 
an “individual” and to have commercial 
fishing experience. The rationale for this 
measure is to assure that IFQs remain in 
the hands of fishermen who have a 
history of past participation and current 
dependence on the fishery. The Coimcil 
also intends to use the IFQ program to 
foster professionalism in the affected 
fisheries, which would generally 
improve safety at sea. The Council 
considered this measure to be 
unnecessary for the freezer vessel fleet. 
The Coimcil reasoned that most vessels 
in the freezer vessel fleet are corporate 
operations, unlike the more common 
owner/operator vessels in the catcher 
vessel fleet. Requiring new entrants to 
the freezer vessel fleet to be individuals 
would be excessively burdensome to the 
companies that own and operate freezer 
vessels and would ultimately change the 
character of the freezer vessel fleet. The 
Council has no intent to change the 
current character of either fleet. 

Initial Allocation of QS 

Basic QS Qualifications 

The initial allocation of QS under the 
proposed IFQ program would be to 
persons who either owned or leased a 
fishing vessel that made legal landings 
of halibut or sablefish in any QS 
qualifying year. The QS qudifying years 
are proposed to be 1988,1989, or 1990. 
Hence, the determination of whether a 
person is eligible for an initial allocation 
of QS would depend on passing three 
tests: (a) does the person satisfy the 
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definition of‘'person'* in §676.11; (b) 
did the person own or lease a vessel at 
any time during the QS qualifying years; 
and (c) did the vessel make legal 
landings of halibut or sablefish 
harvested with fixed gear at any time 
during the QS qualifying years while the 
vessel was owned or leased by the 
person? Any person that can document 
an affirmative response to each question 
would be qualified for an initial 
allocation of halibut or sablefish QS 
under the proposed management 
program. 

Tne Council established the criterion 
of vessel ownership or lease for an 
initial allocation of QS because it 
determined that vessel owners or 
leaseholders were principally 
responsible for the financial risk in 
undertaking a commercial fishing 
venture. 

The Council recognized that hired 
masters of fishing vessels and other 
crew members also are instrumental in 
the success of failure of a fishing 
venture, and that they do so at 
considerable personal and financial risk. 
However, hired masters and crew have 
substantially less capital investment in 
the fishery than vessel owners and 
leaseholders. One of the objectives of 
the proposed IFQ program is to reduce 
excess capitalization in the halibut and 
sablefish fixed gear fishery. Hence, 
allocation of QS only to vessel owners 
and leaseholders is reasonable because 
it is their decision whether to reduce or 
increase capital investment in 
harvesting capacity. 

Legal landings of halibut or sablefish 
harvested with fixed gear had to occur 
at any time during the period of 1988 
through 1990 to qualify for an initial 
allocation. For purposes of this program, 
a ‘Teged landing** would mean the 
harvesting of these species with fixed 
gear in compliance with State and 
Federal regulations, including IPHC 
regulations, at the time of the landing. 
The CounciFs rationale for using these 
3 years for qualification purposes is to 
allocate harvesting privileges to present 
participants in the fisheries. The 
Magnuson Act, at section 303(b)(6), 
requires the Council and the Secretary 
to take into account present 
participation in the fishery that is under 
consideration for limited access 
management. The Council reasoned that 
if a fixed gear vessel owner or 
leaseholder had not made legal landings 
of halibut or sablefish since the end of 
1987, then that person is not likely to be 
currently active in these fisheries as a 
vessel owner or leaseholder. 
Additionally, NMFS notes that several 
vears could elapse between 1990 and 
ihe first year of implementing the 


proposed IFQ program, if it is approved 
by the Secretary. The Council did not 
include 1991 or 1992 for qualification 
because it did not want to encourage 
speculative entry into these already 
overcrowded fisheries. Therefore, 
persons who entered the fixed gear 
nsheries for halibut and sablefish during 
these intervening years would not 
receive an initial ^location of QS. 

Calculating Initial QS 

If qualified for an initial allocation, 
the calculation of a person’s initial QS 
would be based on that person’s landing 
history over a broader range of years 
than the qualifying period. The initial 
QS of halibut would be based on a 
person’s highest total landing of halibut 
for any 5 years of the 7-year base period 
1984 through 1990. For sablefish, an 
initial QS would be based on the highest 
total landing of sablefish for any 5 years 
of the 6-year period 1985 through 1990. 
Each initial QS calculation would be 
specific to a regulatory area for which a 
catch limit of halibut or fixed gear 
sablefish is specified. The sum of all 
persons’ halibut QSs and sablefish QSs 
for any regulatory area would be the 
respective halibut and sablefish QS 
pools for that area. 

In developing this formula for 
determining initial QS, the Council 
intended to acknowledge long-term and 
consistent participation in the fisheries. 
Fishermen who produced relatively 
large catches consistently over the 6- or 
7-years QS base period were intended to 
receive relatively large initial QSs; those 
whose catch histories showed less 
dependence on and participation in the 
fisheries were intended to receive 
relatively small QSs. However, this 
formula provides for discounting 1 (for 
sablefish) or 2 (for halibut) years of the 
lowest landings during the base period. 
The Council believes that this provision 
is nece^ary to discount the effects on a 
person’s catch history of 1 or 2 years of 
relatively poor performance due to poor 
weather, injury, illness, the Exxon 
Valdez oil spill, or other imfortunate 
circumstance beyond the control of 
fishermen. The 2 years of lowest halibut 
catches would be discounted because 
the prevalence of small vessels in this 
fishery and extremely short fishing 
seasons subject halibut fishery 
participants to a greater risk of low 
catch history due to misfortune. 

Vessel Categories 
Each person eligible to receive QS 
would have it assigned to one of four 
vessel categories. The vessel categories 
would be based on the length of the 
vessel in which that person made fixed 
gear landings of groundfish or halibut in 


the most recent calendar year during the 
period 1985 through September 25, 

1991, and the fish product type landed. 
The four vessel categories would be as 
follows: 

Category “A**—freezer vessels of any 
length; 

Category *‘B”—catcher vessels greater 
than 60 feet (18.3 meters) in length 
overall (LOA); 

Category “C”—catcher vessels less 
than or equal to 60 feet (18.3 
meters) LOA for sablefish, or 
catcher vessels greater than 35 feet 
(10.7 meters) but less than or equal 
to 60 feet (18.3 meters) for Pacific 
halibut; and 

Category **D”—catcher vessels that are 
less than or equal to 35 feet (10.7 
meters) LOA for Pacific halibut. 

Initial QS would be assigned to vessel 
category *‘A,** freezer vessels, if a 
person’s most recent fixed gear landings 
of groundfish or halibut were caught by 
that vessel and processed on board. QS 
for groundfish or halibut caught by a 
catcher vessel and processed by a 
freezer vessel would be assigned to the 
owner or leaseholder of the catcher 
vessel. The term “processing** is defined 
in existing regulations at 50 CFR 672.2 
and 675.2 to include (among other 
things) freezing, but does not include 
merely heading and gutting fish or 
holding them on ice. If no groundfish or 
halibut were processed on board a 
vessel during its most recent year of 
participation, then the QS would be 
assigned to one of the catcher vessel 
categories. 

Initial halibut QS would be assigned 
to vessel category “D** if a person’s most 
recent halibut landings were harvested 
in a catcher vessel that was less than or 
equal to 35 feet LOA. If sablefish also 
were harvested in the same vessel 
category, however, then that person’s 
sablefish QS would be assigned to 
vessel category “C.** 

If a fisherman simultaneously owned 
(or leased) vessels in more than one 
vessel category that made fixed gear 
landings of halibut or sablefish during 
their most recent year of participation, 
then his QS of halibut or sablefish 
would be assigned to each category in 
proportion to the harvests of these 
species made in each category. Persons 
who qualify for halibut or sablefish QS 
in more than one vessel category but did 
not make any fixed gear landings of one 
or the other species in their most recent 
year of participation would be assigned 
QS for both species to each vessel 
category in proportion to harvests of 
groundfish made in each category. The 
assignment of QS among vessel 
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categories is illustrated in Figures 2a 
and 2b in section 5,0 of the reiS/SEIS. 

The purpose of these vessel categories 
is to ensure that the fixed gear fishing 
fleet under the IFQ program remains 
relatively diversified and similar to the 
current fleet structure. This purpose is 
fulfilled by prohibiting the transfer of 
QS between vessel categories. The 
Coimcil, in recommending this measure, 
responded to substantial public concern 
that hairesting privileges without such 
restrictions would be transferred to 
owners of large vessels. Public concern 
was expressed that consolidation of QS 
in the hands of large vessel owners 
would potentially disenfianchise the 
small vessel fieet and cause social and 
economic damage to coastal 
communities in Alaska that rely, in part, 
on that fleet as a source of local 
revenues. Maintaining the social and 
cultural framework relevant to the 
fisheries, in large part represented by 
the small boat fisheries, was a primary 
goal of the Council from the beginning 
of IFQ discussions. 

NMFS notes that vessel category 
restrictions could diminish theoretical 
gains in fleet efficiency and could limit 
the flexibility of vessel owners in the 
commercial fishing business. Such 
potential economic losses should be 
offset by social or other benefits. Public 
comment is invited on the efficacy of 
the proposed vessel categories, whether 
there should be fewer or more, and on 
the method of assigning QS to vessel 
categories. 

Initial Allocation Procedure 

If the IFQ program is approved by the 
Secretary, NMFS will begin the 
administrative work necessary to make 
initial allocations of QS and carry out 
the IFQ program. An IFQ 
implementation plan was requested by 
the Council and developed by an 
agency-industry work group (IFQ work 
group). This plan is included in the 
FEIS/SEIS as section 5.0. Figure 1 in the 
plan illustrates the initial allocation 
process as envisioned by the IFQ work 
group. A brief summary of this process 
follows. 

1. A unified database of halibut and 
sablefish fixed gear landings and vessel 
ownership would be developed by 
NMFS based on a variety of State and 
Federal data files. 

2. A QS application period of no less 
than 180 days would be announced by 
notice in the Federal Register and other 
appropriate information sources. Tlie 
Regional Director would send a QS 
application form to any person 
requesting one during the application 
period. The IFQ work group estimated 
about 12,000 potential QS applicants. 


3. If a QS application request is 
received from a person with vessel 
ownership and catch history in the 
NMFS unified database, then the 
application form sent to that person 
would be partially completed with those 
data to the extent confiaentiality rules 
allow. For example, landings of halibut 
or sablefish made by someone on behalf 
of a vessel owner could not be revealed 
to the vessel owner unless the 
individual who made those landings 
signed a waiver that released those data 
to the vessel owner. In addition, persons 
who have leased vessels would have to 
supply the required evidence of such a 
lease (§ 676.20(aKl)) before the catch 
history of the leaseholder could be 
accurately determined. 

4. Completed QS applications 
received by the Regional Director before 
the end of the application period would 
be acknowledged. If an application is 
insufficiently documented, the 
applicant would be notified and have 90 
days to submit corroborating 
documents. All applicants would have 
only one opportunity to revise, correct, 
or submit corroborating data in response 
to a notice from the Regional Director of 
insufficient documentation. 

5. Applications with data uncontested 
by the Regional Director or another 
applicant would be approved by the 
Regional Director. The Regional Director 
would then calculate each applicant’s 
halibut and sablefish QS for each 
relevant area and vessel category based 
only on data that are uncontested by the 
Regional Director or another applicant. 
Any data that are contested would not 
be used for calculating initial QS until 
discrepancies are resolved to the 
satisfaction of the Regional Director. 

6. Each applicant would be informed 
of the initial QS calculated by the 
Regional Director, and the sum of all 
initial QS for any area would become 
the QS pool for that area. Applicants 
who wish to contest their initial QS or 
disapproval of their QS application 
must appeal the decision of the Regional 
Director within 90 days of the date of 
issuing the initial QS or of the date of 
denial of a resubmitted application. 

This initial allocation process is 
designed to resolve data discrepancies 
involving catch and vessel ownership or 
lease history efficiently. The Secretary 
understands that all relevant data may 
not be in the NMFS unified database. 
Official landings data records may be in 
error. Information on vessel lease 
contracts would not normally be part of 
any State or Federal database. 

Applicants for QS would have to 
provide copies of the necessary 
documents to demonstrate such errors 
and lease contracts. After acceptance by 


the Regional Director of such 
documents, the NMFS database would 
be amended accordingly. In some cases, 
vessel owners would have to seek 
waivers to release catch data from 
fishermen who landed halibut or 
sablefish on behalf of, or while 
employed by, the vessel owner. Such 
fishermen could otherwise claim that 
they had a lease agreement with the 
vessel owner during the time they made 
the landings in question. However, if 
this were true, a would-be leaseholder 
also would have to produce acceptable 
documentation to support the claim. 
Arguments over catch history and vessel 
ownership or lease could continue for 
many years after the initiation of this 
process. Only uncontested data will be 
used to calciilate each applicant’s QS 
and the QS pool. The Secretary is 
particularly interested in public 
comment on this process and whether 
the proposed application time period is 
reasonable for completing the QS 
application and collecting any required 
documents to support the application. 

Appeal of Initial Allocation 

Details of the appeals process have 
not been fully developed. The Council 
intended limiting appeals to the issue of 
initial allocation of QS. For example, 
questions about the accuracy of catch 
data in the NMFS unified database or 
questions about vessel ownership or the 
existence of a vessel lease during the QS 
qualifying years could be appealed. The 
Council did not intend to involve the 
appeals process with, for example, 
questions about whether the IFQ 
program or the transferability of QS is 
good fishery management policy, or 
about enforcement and monitoring. 
However, the proposed limitations on 
use and transferability of QS and IFQ 
would require an ongoing 
administrative appeals process separate 
from that used to resolve enforcement 
cases. 

Successful appeals of initial 
allocations would add QS to the QS 
pool of an area. An allocation of IFQ 
based on the revised QS of an appellant 
would be made only at the beginning of 
a fishing year when IFQ based on the 
QS pool is calculated. 

Annual Allocation of IFQ 

The maximum amount of halibut or 
sablefish that persons holding QS could 
harvest with fixed gear in any particular 
year, area, and vessel category (i.e., their 
IFQ) would be allocated annually to 
them by the Regional Director, The size 
of an IFQ for any area would depend on 
the amount of a person’s QS, the size of 
the QS pool for that area, the size of the 
fixed gear TAG for that area, the amount 
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subtracted from the TAG for purposes of 
the CDQ program, and the amount of 
harvest over or under the IFQ allocated 
to the person in the previous year (see 
the proposed rule at § 676.20(f)). The 
annual IFQ allocation resulting from 
this calculation would be issued to each 
QS holder in the form of an IFQ permit 
after January 1 but prior to the start of 
the IFQ fishing season each year. Each 
IFQ permit would be specific for a year, 
area, and vessel category in addition to 
the maximum amount of either halibut 
or sablefish that may be harvested. The 
harvest limit specified on each IFQ 
permit would not change during the 
year for which it is issued except by 
approved transfer or by an emergency 
inseason adjustment of the fixed gear 
TAG, for example, to prevent 
overfishing as required by the 
Magnuson Act. 

For purposes of annually calculating 
IFQ, the amount of any person’s QS 
would be the amount held by that 
person as of noon, Alaska local time, on 
December 31 of the previous calendar 
year. Hence, the increase or decrease of 
a QS through approved transfers in 
1995, for example, would not affect the 
IFQ based on that QS until 1996. 
Likewise, the QS pool for an area may 
increase or decrease during a year due 
to successful appeals or enforcement 
cases. However, the effect of any change 
in the QS pool on the amount of any 
person’s IFQ would not be known until 
the following year. 

The size of me fixed gear TAG will 
vary from year to year based on 
estimates of the halibut and sablefish 
biomass performed annually by IPHG 
and NMFS fishery biologists. The TAG 
of sablefish is apportioned between 
fixed gear and trawl gear in the BSAI 
and GOA management areas pursuant to 
§§ 672.24 and 675.24. Only the fixed 
gear portion of the TAG in both areas 
would be used for determining annual 
allocations of IFQs. The GDQ reserve 
proposed at § 676.25 also would be 
subtracted from the fixed gear TAG of 
halibut and sablefish in the annual 
calculation of IFQs. 

Harvests of IFQ halibut or sablefish 
that exceed a person’s IFQ would be 
considered an “IFQ overage.’’ In 
addition to any penalties that may be 
assessed to QS holders for exceeding 
their IFQ, the Regional Director would 
deduct an amount equal to the overage 
from their IFQ in the year following 
determination of the overage. Likewise, 
unharvested amounts of IFQ that are 
less than 5 percent of the IFQ would be 
added to the allocation for the following 
year. This overage and underage 
provision is designed to address the 
difficulty of harvesting exactly the 


amount of fish listed on an IFQ permit. 
The IFQ work group expressed concern 
that fishermen would resolve overages 
by discarding some of their catch and 
highgrading before making an IFQ 
landing. The IFQ work group 
recommended that subtracting small 
amounts of overage (i.e., up to 5 percent 
of the IFQ) from future LFQ allocations 
would reduce the incentive to highgrade 
the catch because it would provide 
fishermen with more flexibility in 
harvesting the precise amount of their 
IFQ. The Secretary anticipates that 
small amounts of IFQ overage would not 
result in significant penalties beyond 
the loss of an equivalent amount of IFQ 
in future years and would not 
biologically harm the resource. 

However, the value of landed overages 
of 5 percent or more would be forfeited 
and penalties could be substantial. The 
allowance of adding underages to a 
following year’s IFQ allocation is 
intended to provide equitable treatment 
to QS holders who do not harvest their 
full IFQ by amounts less than 5 percent 
of their IFQ. 

Transfer Provisions 

The ability to transfer harvesting 
privileges among fishermen is a critical 
element in any individual quota 
program. Transferability can provide a 
means of reducing overcapitalization in 
a fishing fleet with minimal government 
intervention, and also provide a means 
of entry into the fishery. Unconstrained 
transferability could lead to an 
excessive share of harvesting privileges 
being held by a single individual or 
corporation. Also, it could lead to 
localized overfishing and other 
biological conservation problems. 

In developing the proposed IFQ 
program, the Gouncil heard substantial 
public concern expressed about the 
potential for transferable QS to cause 
social and economic disruption in 
Alaskan coastal communities. However, 
other concerns were expressed that 
constrained transferability would hinder 
the flexibility and choices of fishermen, 
and prevent achievement of many of the 
Gouncil’s objectives. The Gouncil’s 
proposed program attempts to balance 
these concerns partly through 
restrictions on transferability and partly 
through QS ownership limits. The 
Secretary especially invites public 
comment on whether the proposed 
transfer provisions are appropriate to 
meet the Gouncil’s objectives or are too 
restrictive. 

Basically, the proposed IFQ program 
would allow QS and accompanying IFQ 
to be transferred consistent with the 
following four constraints: 


1. The person that would receive 
transferred QS must be a U.S. citizen 
and, if receiving catcher vessel QS, also 
must be an IFQ crew member; 

2. QS and accompanying IFQ cannot 
be transferred between regulatory areas; 

3. QS and accompanying IFQ cannot 
be transferred between any catcher 
vessel categories; and 

4. The transfer of catcher vessel QS is 
not a lease in excess of 10 percent of a 
QS. 

These transfer constraints would be 
implemented through a requirement for 
the Regional Director to approve all 
transfers before they are effective, 
except transfers due to operation of law. 
This requirement also would provide 
the Regional Director with a means of 
tracking QS holdings for purposes of 
annually allocating IFQ. 

The citizenship requirement is 
intended to prevent the consolidation of 
QS by foreign entities. Foreign interests 
are provided for under the Magnuson 
Act and the two FMPs by apportioning 
the TAG of all species first to domestic 
annual processing (DAP), then to joint 
venture processing (JVP), and finally to 
direct fishing by foreign vessels. Hence, 
JVP and foreign apportionments of the 
TAG would be available only if amounts 
of the TAG are surplus to DAP. No 
amounts of sablefish TAG have been 
surplus to DAP since 1988 in the BSAI 
area and since the early 1980s in the 
GOA. In recent years, the TAGs of all 
species have been apportioned to DAP. 
Foreign or JVP fishing for halibut has 
never been allowed since this fishery 
has been managed by the IPHG. 

The Gouncil’s rationale for requiring 
persons who receive QS by transfer to 
be “IFQ crew members’* is given above 
under the definition of terms. 

The restriction on transferring QS or 
IFQ between areas is for biological 
conservation purposes. Stock 
assessments of halibut and sablefish are 
developed on an area-specific basis. 
Although fishery scientists currently 
understand that there is one stock of 
sablefish and one of halibut throughout 
their range off Alaska, excessive 
harvesting in any one area could cause 
localized depletion or overfishing. 
Defining management areas for such 
wide ranging species is a common tool 
used to distribute evenly the effects of 
fishing mortality and prevent localized 
depletion. Preventing the transfer of QS 
between areas would assure that this 
management measure remains effective. 

The restriction on transferring QS or 
IFQ among vessel categories is 
explained above under the discussion ot 
initial allocation of QS to vessel 
categories. 
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Considerable public concern was 
expressed in opposition to leasing QS, 
although some public comments voiced 
concern that restrictions on leasing 
would be impracticable. Those opposed 
to any provision for leasing prefer to 
have QS remain in the hands of 
practicing fishermen. Leasing opponents 
argue that fishing privileges may 
otherwise be purdiased by absentee 
owners who would use the IFQ program 
only for investment purposes. 
Opposition also was expressed to the 
possibility of retired fishermen leasing 
all of their QS to receive ‘‘mail box*' 
income. The view was expressed that 
such fishermen should sell their QS to 
entering fishermen or those who are 
willing and able to use the QS 
themselves. On the other hand, 
opponents to restrictions on leasing 
claimed that leasing would give QS 
holders more flexibility in conducting 
their fishing business and would reduce 
the cost of entering the fishery. 
Moreover, they claim that leasing 
prohibitions would be difficult or 
impossible to enforce. 

The Council recommended a 
temporary trail period of 3 years during 
which catcher vessel QS holders may 
lease up to 10 percent of their QS. In 
addition, no leasing restrictions were 
recommended for freezer vessel QS. The 
Council reasoned that allowing a small 
portion of a QS to be leased would not 
lead to the problems that concern 
leasing opponents but would provide a 
moderate increase in flexibility for QS 
holders. The freezer vessel fleet is a 
newer fleet with less catch history 
relative to the catcher vessel fleet. 

Hence, the freezer vessel fleet is likely 
to receive a smaller proportion of the 
total amount of QS available for any 
area. Therefore, the amount of QS 
available for transfer among freezer 
vessels is likely to be constrained. The 
additional flexibility that leasing would 
provide freezer vessel owners is 
justified under these circumstances. 
Moreover, the potential for absentee QS 
holders in this category was of less 
concern than in the catcher vessel 
categories. 

The transfer of QS by lease would be 
administered in the same manner as a 
permanent treinsfer. An approved QS 
lease would temporarily increase the 
amount of QS and IFQ held by the 
person receiving the leased QS. All 
leased QS would cease to have effect on 
December 31 of the year in which the 
lease transfer was approved. Therefore, 
leased QS would have no effect on the 
calculation of IFQ for the following 
year. 


Limitations on Use ofQS and IFQ 

The principal constraints on the use 
of QS and IFQ are intended by the 
Coimcil primarily to limit consolidation 
of QS and to assure that practicing 
fishermen, and not investment 
speculators, remain as the “stock 
holders" of the fishery resource under 
limited access management. This 
purpose is perceived as important to 
maintain the current social and 
economic character of the fixed gear 
fishery, especially in the catcher vessel 
fleet in southeast Alaska. The principal 
management measures proposed to 
carry out this purpose, with certain 
exceptions, would: (a) limit the amount 
of QS that could be used by any person, 
(b) limit the amount of IFQ halibut or 
sablefish that could be harvested on any 
vessel, and (c) for catcher vessels, 
require the QS holder to be on board 
during fishing operations. 

Limits on QS Use 

No person, individually or 
collectively, would be able to use an 
amount of sablefish QS greater than 1 
percent of the combined total fixed gear 
TAG or sablefish in the GOA and BSAI 
regulatory areas. In the area east of 140° 
west longitude, no person, individually 
or collectively, would be able to use 
more than 1 percent of the total amount 
of QS for this reporting area. In both 
cases, an exception would be provided 
for persons who received amounts in 
excess of 1 percent in the initial 
allocation of QS. For halibut, the 
comparable use limits would be 1 
percent of the total amount of halibut 
QS for regulatory area 2C. one-half of 
one percent of the total for areas 2C, 3A, 
and 3B combined (roughly comparable 
to the GQA), and one-half of one percent 
of the total for all of area 4 (roughly 
comparable to the BSAI). 

In its proposed FMP amendment, the 
Council states that no person may “own, 
hold, or otherwise control" QS or IFQ 
in excess of the specified limits. The 
proposed rule prescribes a limit on use 
of QS. The reason for this difference 
between the FMP and proposed rule 
language is that the Secretary would not 
be able to impose a limit on the amount 
of QS owned, held or controlled by an 
entity, but could impose a limit on how 
much of its QS is used. For example, a 
person may acquire QS through an 
inheritance or by court order (operation 
of law). Such a transfer would be 
beyond the Regional Director’s authority 
to approve or dfisapprove. In this event, 
the person receiving QS would be 
required to notify the Regional Director 
of such a transfer pursuant to 
§ 676.21(c). If the person is otherwise 


eligible to use QS, then subsequent 
issuance of IFQ based on that QS would 
be subject to the specified use limits. 
The IFQ permit issued to this person, 
therefore, may not include all the IFQ 
that would be derived from the QS if 
there were no use limits. The only way 
to use QS is through an IFQ permit 
issued by the Regional Director. 

The term “individually and 
collectively" was deliberately used by 
the Council to encompass the possibility 
of a person holding QS as an individual 
and naving a proprietary interest in a 
corporation (or partnership) that also 
may hold QS. In this event, the person's 
proportionate interest in the corporation 
would be considered equal to the 
interest that person has in the 
corporation's QS. and that amount 
would be added to the QS that the 
person holds as an individual. The 
Regional Director would take the total, 
“individual and collective," QS into 
account when calculating the amount of 
IFQ that could be allocated to the 
individual (or the corporation) in any 
year. The Council believes that such QS 
use limits, implemented on an 
individual and collective basis, would 
prevent the aggregation of control over 
IFQ fisheries in the hands of a few 
operators. The Secretary invites public 
comment on the efficacy of this 
particular proposed measure. 

Limits on IFQ Harvests by Vessels 

No vessel would be allowed to harvest 
more than a specified proportion of the 
total catch limits for halibut and 
sablefish during any fishing year. An 
exception to this restriction is provided 
to persons who receive an IFQ 
allocation in excess of the prescribed 
vessel-harvest limits. Such persons 
would be allowed to harvest their IFQ 
on a single vessel during a fishing year. 

For halibut harvests outside of 
regulatory area 2C, this restriction 
would limit any vessel from harvesting 
more than one-half of one percent of the 
combined total catch limits of halibut in 
all regulatory areas off Alaska during 
any fishing year. In regulatory area 2C, 
the vessel restriction would limit 
harvests to no more than one-half of one 
percent of the halibut catch limit for this 
area. In 1992, the total halibut catch 
limit for all regulatory areas off Alaska 
was 51,730,000 pounds (23,464 metric 
tons (mt)). If the proposed IFQ program 
were in effect in 1992, the maximum 
amount of halibut that could be 
harvested with a single vessel outside of 
area 2C would have been one-half of one 
percent of the total halibut catch limit, 
or 258,650 pounds (117 mt). The catch 
limit of halibut in area 2C for 1992 is 
10,000,000 pounds (4,536 mt). 
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Therefore, the vessel catch limit under 
the proposed rule would have been 
50,000 poimds (23 mt). 

For sablefish outside of the regulatory 
area east of 140® west longitude, this 
restriction would limit any vessel from 
harvesting more than 1 percent of the 
combined fixed gear TAG of sablefish 
for all GOA and BSAI reporting areas 
during any fishing year. In the area east 
of 140® west longitude, the vessel 
restriction would limit harvests to no 
more than 1 percent of the sablefish 
fixed gear TAG for this area. In 1992, the 
total fixed gear TAG of sablefish for all 
GOA and BSAI reporting areas was 
20,899 mt. If the IFQ program were in 
effect in 1992, the maximum amount of 
IFQ sablefish any person could harvest 
with a single vessel outside of the area 
east of 140® west longitude would have 
been 1 percent of 20,899 mt or 209 mt. 
The catch limit of sablefish on fixed 
gear in the area east of 140® west 
longitude for 1992 is 4,740 mt. 

Therefore, the vessel catch limit in this 
area under the proposed rule would 
have been 47 mt in 1992. 

This proposed restriction is intended 
to supplement restrictions on the 
transfer of QS or IFQs between vessel 
categories. It would prevent the 
possibility of the IFQ fishery being 
conducted from a small number of large 
vessels. Again, this proposed restriction 
is in response to public concern 
expressed about too much consolidation 
of the current fishing fleet under the IFQ 
program and its socio-economic 
consequences. Despite the exception for 
using a single vessel to harvest IFQ 
allocations that exceed these limits, this 
restriction could prevent significant 
pooling of IFQ held by a vessel owner 
and crew members. In addition, a vessel 
that has reached its vessel harvest limits 
would not be allowed to retain halibut 
or sablefish caught incidental to a fixed 
gear fishery for Pacific cod, for example, 
even if the vessel operator and crew had 
sufficient unharvested IFQ and would 
otherwise be required to retain such 
catches. Also, a vessel that had reached 
its vessel harvest limit would not be 
allowed to harvest additional IFQ 
species if the vessel were sold to a new 
IFQ holder. NMFS requests public 
comment on the efficacy of diis 
proposed measure. 

QS Holder on Board 

Except for initial recipients of QS, a 
key element of the proposed IFQ 
program is the requirement for catcher 
vessel QS holders to be on board the 
vessel during fishing operations and to 
sign the required landing report. The 
Gouncil intended this measure to assure 
that catcher vessel QS would continue 


to be held by professional fishermen 
after the initial allocation process 
instead of being acquired by investment 
speculators, and to assure that the 
catcher vessel fleet remained primarily 
an owner-operator fleet. The concern 
about investors is based on frequently 
expressed fears that the IFQ program 
could profoundly change the current 
socio-economic character of the fixed 
gear fishing fleet and the coastal 
communities in Alaska where this fleet 
is based. The Gouncil did not extend 
this measure to holders of freezer vessel 
QS because this vessel category is a 
relatively small proportion of the overall 
fixed gear fleet and does not have the 
same socio-economic significance to 
Alaskan coastal communities. 

This requirement would be 
implemented by requiring all 
individuals who harvest halibut or 
sablefish with fixed gear to have a valid 
IFQ card, to be on board the vessel at 
all times during fishing operations, and 
to sign the required IFQ landing report. 
An EFQ card identifies an IFQ permit 
holder to land halibut or sablefish for 
debit against the permit holder’s IFQ. To 
use catcher vessel IFQ, the IFQ card 
holder must be the same individual who 
also holds the IFQ permit and the QS 
from which the associated IFQ is 
derived. NMFS expressly requests 
comment upon the appropriateness of 
this requirement, including impacts on 
otential crew members, when the 
older of the QS and the IFQ permit is 
ill, or otherwise unable to be onboard 
(i.e., during jury duty). These 
requirements may be waived in the 
event of extreme personal emergency 
involving the IFQ user during a fishing 
trip. Gomments are requested on 
whether and how a procedure for 
designating a substitute should be 
implemented. 

^le proprietor commercial fishing 
businesses are not likely to have 
difficulty complying with this 
restriction because the vessel owner 
who receives the initial allocation of QS 
is likely to be the same individual who 
would be on board using the IFQ 
derived fi‘om that allocation. However, 
the Gouncil recognized that many of 
these fishing firms may use hired 
masters to operate their vessel. The 
Gouncil did not wish to constrain this 
option for these small businesses. 
Therefore, the Gouncil recommends an 
exception to the QS-holder-on-board 
requirement if the individual who 
receives an initial allocation of catcher 
vessel QS: (a) owns the vessel on which 
the IFQ halibut or sablefish are 
harvested, and (b) is represented on the 
vessel by a master employed by the 
individual. The exception would not 


apply to individuals who receive initial 
allocations of catcher vessel QS for 
halibut in regulatory area 2G or sablefish 
in the regulatory area east of 140® west 
longitude. Based on public testimony 
from residents of southeast Alaska 
adjacent to these areas, the Gouncil 
perceived no need to extend the 
exception to these areas. 

A similar exception is provided to 
corporations and partnerships that 
operate catcher vessels. A corporate 
holder of a QS could not be on board 
as an “individual” unless that 
individual were an employee of the 
corporation or partnership. Therefore, 
the Gouncil recommends the same 
exception to the QS-holder-on-board 
requirement for such firms or “persons” 
as is applied to “individuals” (i.e., the 
person that receives an initial allocation 
of catcher vessel QS must: (a) Own the 
vessel on which the IFQ halibut or 
sablefish are harvested, and (b) be 
represented on the vessel by a master 
employed by the person). 

Both exceptions would not be 
transferrable to subsequent buyers of the 
catcher vessel QS. However, persons to 
whom the exceptions apply could 
acquire more QS and use it, up to the 
use limitations described above. As 
applied to corporations and 
partnerships, the exception would cease 
whenever a change occurs in the 
corporation or partnership. Hence, a 
corporation that changes its ownership 
structure would be required to transfer 
its QS to an individual and comply with 
the QS-holder-on-board requirement 
after the change. The proposed rule (at 
§ 676.22(j)(2)) defines su^ a change as 
an addition of any new shareholder or 
partner to the corporation or partnership 
after initial allocation of QS. The 
subtraction of a shareholder or partner 
and the addition of a court-appointed 
trustee to act on behalf of an 
incapacitated shareholder or partner 
would not be considered a change that 
would cause loss of the QS-holder-on- 
board exception. The Intended effect of 
this provision is ultimately for all 
catcher vessel QS to be held by 
individuals who personally use the 
derived IFQ on board vessels fishing for 
the IFQ species. 

Other QS Use Limitations 

In addition to the QS use limitations 
described above: 

1. The QS or IFQ specified for one 
regulatory area and one vessel category 
could not be used in a different area or 
category. This measure would be 
necessary to give effect to the separate 
area and vessel categow allocations. 

2. Halibut and sabiensh IFQ could be 
used to harvest these species only with 
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fixed gear. Legal gear for harvesting 
halibut is hook-and-line gear (50 CFR 
301.16). Any person who catches 
halibut with fishing gear other than 
hook-and-line gear must immediately 
return the fish to the sea with a 
minimum of injury. For example, a 
fisherman who holds halibut and 
sablefish IFQ in the BSAI and who 
catches both species with pot gear could 
use his sablefish IFQ to land the 
sablefish but would be reouired to 
discard his halibut. For saolefish, this 
measure would separate trawl gear from 
fixed gear and apply the IFQ program 
only to the fixed gear fishery. Annual 
apportionments of sablefish to trawl 
gear would continue to be harvested in 
an open access fishery. 

3. Catcher vessel IFQ may be used on 
a freezer vessel, providing no frozen or 
otherwise processed fish products are 
on board at any time during a fishing 
trip on which catcher vessel IFQ is 
being used. This provision is intended 
to enhance opportunities for IFQ crew 
members. The Council assumed that 
most IFQ crew members who enter the 
fishery by purchasing QS would 
purchase catcher vessel QS because 
those QSs would be in greater supply 
and potentially less expensive than 
freezer vessel QS. However, the Council 
did not want to enhance opportunities 
to process fish of any species offshore 
and thereby deprive shore-based plants 
the opportunity to process those fish. 
Therefore, when catcher vessel QS is 
used on board a freezer vessel, all fish 
of any species would have to be landed 
as unprocessed product. Processing of 
IFQ species harvested with catcher 
vessel QS would not be allowed on 
board the vessel using those QSs. The 
reverse situation, using freezer vessel 
IFQ on a catcher vessel, would not be 
allowed. Moreover, a catcher vessel 
would not be allowed to land any IFQ 
species as frozen or otherwise processed 
product. 

4. Fishing under the proposed 
program for halibut and sablefish is 
expected to result in an incidental 
catch, or bycatch, of other species and 
vice versa. In addition, a bycatch of 
small halibut (i.e., less than the legal 
size of 32 inches (81.3 cm) specified at 
50 CFR 301.12) is likely in halibut and 
other fixed gear fisheries. Such 
undersized halibut could not be 
retained and would not be counted 
against an IFQ. Hooking mortality of 
halibut is relatively low if the animal is 
carefully handled and returned to the 
water immediately with a minimum of 
injury. The bycatch of halibut in fixed 
gear fisheries for other species is 
controlled with prohibited species catch 
(PSC) limits. The Council recommended 


temporary suspension of existing PSC 
limits of halibut applicable to fixed gear 
fisheries. The Council reasoned that 
maintaining the halibut bycatch limits 
could undermine the success of the 
program if IFQ fishermen were 
prevented from harvesting their 
allocation because the fishery was 
closed due to achievement of the 
bycatch limit. Without suspension of 
the halibut PSC limit, the bycatch of 
halibut in non-IFQ fisheries could cause 
early exhaustion of the PSC limit. If this 
were likely, it would result in a race for 
fish (i.e., PSC halibut) in one of the IFQ 
fisheries. Preventing the need to race for 
fish is one of the objectives of the 
proposed of IFQ program. In addition, 
some halibut that would have been 
counted as bycatch in an open access 
fishery would be retained under the IFQ 
program. The remaining halibut by catch 
mortality is not likely to be any greater 
than it is currently under open access 
management. NMFS would monitor 
closely the halibut bycatch under the 
IFQ program to determine whether the 
imposition of bycatch controls under 
the IFQ program is necessary. 

Initial allocations of QS probably 
would not yield an IFQ large enough for 
many fishermen to conduct a full-time 
directed fishery for either halibut or 
sablefish throughout the IFQ fishing 
season. Therefore, many IFQ fishermen 
are expected to use their IFQ to retain 
their bycatch of halibut or sablefish in 
fisheries for other species. If the other 
species have more market value than the 
bycatch of IFQ species, fishermen 
would have an incentive to discard the 
by catch of IFQ species. To prevent this 
practice, the proposed rule would 
prohibit the discard of IFQ halibut or 
sablefish from any catcher vessel when 
any IFQ holder on board has unused 
halibut or sablefish IFQ for that vessel 
and the area in which the vessel is 
operating. Exceptions to this prohibition 
include: (1) The discard of undersized 
halibut; (2) the discard of halibut caught 
outside of an open fishing period; (3) 
the discard of sablefish in excess of 
bycatch allowances; and (4) the discard 
of halibut or sablefish in excess of 
proposed vessel limits. In addition, the 
Council chose not to include freezer 
vessels in this prohibition because the 
processing technology used on such 
vessels often does not allow the 
retention of any bycatch. 

Further, the proposed rule prohibits 
the discard of Pacific cod and rockfish 
taken as bycatch in a directed fishery for 
IFQ halibut or sablefish. This 
requirement is intended to prevent the 
reverse circumstance of discarding these 
species to save room for higher valued 
IFQ halibut or sablefish. Discarded 


Pacific cod and rockfish would be 
wasteful of these resources because they 
are unlikely to survive hooking and 
rapid changes in depth. The only 
exception to this prohibition would 
occur when the Regional Director closes 
directed fishing for these species or 
determines that these species should be 
treated in the same manner as 
prohibited species to prevent exceeding 
their TACs. 

Monitoring and Enforcement Provisions 

A discussion of the monitoring and 
enforcement plan is provided at section 
5.4 (page 5-25) of the FEIS/SEIS. A 
summary of several important 
provisions follows: 

IFQ and Registered Buyer Permits 

In addition to existing permit and 
licensing requirements (at 50 CFR 301.3, 
672.4, and 675.4), an IFQ permit would 
be required of any person that harvests 
a QS allocation of halibut or sablefish. 
An IFQ permit would authorize the 
harvesting of that allocation up to 
prescribed use limits. The IFQ permit 
would identify the QS holder and the 
amount of sablefish or halibut that may 
be harvested by area and vessel category 
in which the permit holder is 
authorized to operate. All fishing 
vessels that harvest IFQ species would 
be required to have on board a copy of 
the IFQ permit available for inspection 
by an authorized officer. 

The IFQ permit is a necessary 
mechanism for authorizing the use of a 
QS, or portions of a QS, and for 
sanctioning the continued use of all or 
part of a QS. On board inspections at sea 
that reveal amounts of IFQ halibut or 
sablefish that are in excess of the IFQ 
permit would indicate potential 
violations of IFQ rules. Sufficient IFQ 
for the amount of IFQ species to be 
harvested should be available before 
beginning an IFQ fishing trip to prevent 
fishermen from speculating on the 
purchase of IFQ or lease of QS before 
landing their IFQ fish. 

In addition to an IFQ permit, all 
vessels that harvest IFQ species would 
be required to have on board one or 
more individuals who hold an IFQ card. 
This card would authorize the 
individual to whom it is assigned to 
land IFQ halibut or sablefish for debit 
against the permit holder’s IFQ. The 
individual identified on the IFQ card 
may be the same individual listed on 
the IFQ permit. However, a corporation 
or partnership may authorize the 
issuance of several IFQ cards to 
individuals employed by the firm. As 
such, the IFQ card would function 
similar to a commercial credit card, 
several of which could be issued to 
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members of a family for debiting the 
purchase of merchandise against a 
single credit account. Each IFQ card 
also would identify an IFQ account 
against which the holder of the card 
could land IFQ halibut or sablefish. 
Holders of IFQ cards could pool their 
authorized amounts of halibut or 
sablefish harvests for use on a single 
vessel (up to the vessel harvesting 
limit). As a result, IFQ crew memoers 
are expected to establish a market for 
their services and a cadre of 
professional fishing vessel crew 
members. 

Any person who receives IFQ halibut 
or sablefish from the person(s) who 
harvested it would be required to have 
a registered buyer permit. This permit 
would authorize a person to receive IFQ 
species firom an IFQ card holder or make 
a landing of IFQ species. All halibut or 
s iblefish harvested under the IFQ 
rogram would have to be landed to or 
y a person with a registered buyer 
ermit. A registered buyer permit would 
e required to be present at the location 
of an IFQ landing and made available 
for inspection by an authorized officer. 
The purpose of such a permit is to 
establish a point at which reporting, 
accounting, and auditing of landed IFQ 
species will begin. The permit also 
would provide a sanctioning 
mechanism in response to violations of 
reporting and landing requirements. 

A person who wishes to sell his 
harvest of IFQ halibut or sablefish 
directly to consumers may do so if they 
hold an IFQ permit, card, and a 
registered buyer permit. All required 
reports would have to be made from 
such dockside sales before any fish are 
sold or removed from the immediate 
vicinity of the vessel. Receipts would 
have to be issued to all persons who 
receive fish directly from the fisherman 
in this manner. This provision would 
allow a common practice to continue 
while maintaining a capability to 
monitor and enforce landing 
requirements. 

Landing of IFQ Species 

The proposed rule defines an “IFQ 
landing^ as the imloading or 
transferring of any IFQ halibut or 
sablefish or products of those species 
from the vessel that harvested such fish. 
A transfer of IFQ halibut or sablefish 
from the harvesting catcher vessel to a 
freezer vessel would thus constitute an 
IFQ landing. This definition differs from 
the term “landing^ as used in 50 CFR 
parts 672 and 675, which is simply the 
off-loading of any fish. The reason for 
this difference is the need to begin 
reporting requirements and accounting 
of IFQ species at the first off-loading of 


such fish. This is the most critical point 
for monitoring and enforcement 
purposes in the movement of harvested 
fish from the ocean to market. 

A capability to monitor an IFQ 
landing and enforce provisions of the 
IFQ rules is necessary to all IFQ 
landings. A requirement to give prior 
notice of an IFQ landing is proposed to 
satisfy this need. The operator of any 
vessel making an IFQ landing would be 
required to give NMFS notice of the 
landing no less than 6 hours before 
landing any IFQ species. No transfer of 
any fish from the vessel making the 
landing would be allowed until at least 
6 hours after giving notice of the 
landing, unless permission is granted 
from an authorized officer. The IFQ 
permit would include instruction on 
how to give this notice. 

The intent of this requirement is to 
give monitoring and enforcement 
personnel an option of observing the 
landing and inspecting the vessel 
making the landing. The real potential 
of such monitoring is expected to 
inspire most fishermen to comply with 
reporting and landing requirements. 
Prior notice of landing reports could be 
made whenever the vessel operator can 
determine the expected time of arrival 
of the vessel at the landing location. 
Hence, unproductive vessel time spent 
waiting for its landing time should be 
minimized by advance planning of the 
vessel operator. 

Any person that makes an IFQ 
landing outside the State of Alaska 
would be required to (a) have a 
registered buyer permit and (b) receive 
written clearance for the vessel on 
which the IFQ halibut or sablefish are 
to be transported to the landing 
location. This vessel clearance would be 
required prior to departing waters in or 
adjacent to the State of Alaska. An 
estimated weight of the IFQ species 
would be required for clearance and a 
vessel seeking clearance would be 
subject to inspection of all fish as well 
as pertinent log books, permits, or other 
documents on board the vessel. Such 
vessel clearance would be issued by 
NMFS enforcement officers only at 
specified ports. The 16 ports specified 
in the proposed rule for this purpose 
were selected based on recent records of 
the volume of halibut and other 
groundfish landed in them and on their 
geoeraphical locations. 

Tne intent of this requirement is to 
assure that IFQ halibut and sablefish 
landed outside Alaska are adequately 
monitored, and that NMFS would have 
an opportunity to ensure compliance 
with IFQ rules before a vessel making 
such a landing is physically outside the 
range of enforcement. The primary ports 


for vessel clearances were chosen to 
funnel such vessels through ports at 
which NMFS enforcement personnel 
would be permanently stationed. The 
requirement to have a registered buyer 
on board a vessel making an IFQ 
landing outside of Alaska is to assure 
that required landings reports would be 
submitted. This provision would not 
restrict the landing of IFQ halibut or 
sablefish to any registered buyer at any 
port. 

Western Alaska Community 
Development Quota (CDQ) 

The CDQ Program is proposed in 
conjunction with the IFQ program to 
provide fishermen who reside in eligible 
western Alaska communities a fair and 
reasonable opportunity to participate in 
the BSAI Pacific halibut and sablefish 
fisheries. This CDQ program is intended 
to help provide stable, long-term 
employment in eligible communities by 
guaranteeing them a definite proportion 
of the halibut and sablefish resources. 
This should improve their ability to 
capitalize and expand their 
participation in salmon. Pacific herring, 
and other near-shore fisheries while 
harvesting halibut and sablefish CDQs. 
The CDQ program would diversify the 
local economies and help to alleviate 
the growing socio-economic crisis 
within these communities. 

Program Description 

The NMFS Regional Director would 
hold the designated percentages of the 
annual fixed gear TAC for sablefish and 
halibut for the CDQ Program as 
described below. These amounts would 
be apportioned to eligible Alaska 
communities that submit a Community 
Development Plan (CDP) that is 
approved by the Governor of the State 
of Alaska (Governor) and submitted to 
the Secretary after consultation with the 
Council. The CDPs must satisfy the 
objections or the CDQ program and be 
consistent with the CDQ regulations and 
other applicable law. The portions of 
halibut and sablefish TACs for each 
management area not designated to CDQ 
fisheries would be allocated as QS and 
IFQs pursuant to the general IFQ 
program. For sablefish, the NMFS 
Regional Director will hold 20 percent 
of the annual fixed-gear TAC of 
sablefish for each management area in 
the BSAI for the CDQ program. Not 
more than 12 percent of the sablefish 
reserve may be designated for a CDP. 

The amounts of quota to be set aside 
for the halibut CDQ program vary by 
IPHC area and are exclusive of issued 
QS under the IFQ program. For IPHC 
management area 4B, 20 percent of the 
halibut quota would be made available 
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for communities located in or proximate 
to the management area. For EPHC 
management area 4C, 50 percent of the 
halibut quota would be made available 
for communities located in the 
management area. For IPHC 
management area 4D, 30 percent of the 
halibut quota would be made available 
for communities located in IPHC 
management areas 4D and 4E. For IPHC 
management area 4E, 100 percent of the 
halibut quota would be made available 
to residents of communities located in 
or proximate to that management 
subarea, and trip limits of less than 
6,000 pounds will be enforced. The term 
“proximate to“ an IPHC management 
area is defined as within 10 nautical 
miles from the point where the 
boundary of the IPHC regulatory area 
intersects land. These proportions 
appear high; however, the haUbut catch 
limits in these areas are relatively low. 

In 1992, the total catch limit to halibut 
in areas 4B, 4C, 4D, and 4E combined 
was more than 4,000,000 pounds (1,828 
mt), or about 7.8 percent of the total 
halibut catch limit of all IPHC areas in 
and off of Alaska. In addition, these 
proportions roughly approximate recent 
catches of halibut by residents of these 
areas. For example, local fishermen in 
area 4C harvested an average of 42 
percent of the total 4C catch over the 6- 
year period 1984-1989 and an average 
of 60 percent over the 2-year period 
1988-1989. 

Those persons who would otherwise 
have received a full complement of QS 
for either sablefish or halibut in any 
management area subject to the CDQ 
program, but would receive less due to 
the provisions of CDQs, will be partially 
compensated, and the cost of 
compensation will be borne equally by 
all initial halibut and sablefish QS/IFQ 
recipients. In general, this compensation 
plan will issue incremental amounts of 
QS in each non-CDQ area to each person 
disadvantaged by the CDQ program. 

Eligible Communities 

Communities that meet certain 
criteria would be eligible to apply for 
halibut and sablefish CDQs. Eligible 
communities are those that meet criteria 
developed by the Governor, in 
consultation with the Council. The 
Secretary has determined that the 
communities listed in Table 1 at 
§ 676.25 meet these criteria; however, 
communities that may be eligible to 
submit CDPs and received halibut or 
sablefish CDQs are not hmited to those 
listed in this table. For a community to 
be eligible, it must meet the following 
criteria: 

(1) The community must be located 
within 50 nautical miles from the 


baseline from which the breadth of the 
territorial sea is measured along the 
Bering Sea coast from the Bering Strait 
to the westernmost of the Aleutian 
Islands, or on an island within the 
Bering Sea. A community is not eligible 
if it is located on the GOA coast of 5ie 
North Pacific Ocean even if it is within 
50 nautical miles of the baseline of the 
Bering Sea; 

(2) The community must be certified 
by the Secretary of the Interior pursuant 
to the Native Claims Settlement Act 
(Pub. L. 92-203) to be a native village; 

(3) The residents of the community 
must collectively conduct more than 
one-half of their current commercial or 
subsistence fishing effort in the waters 
surrounding the community; and 

(4) The community must not have 
previously developed harvesting or 
processing capability sufficient to 
support substantial groundfish fisheries 
participation in the BSAI, except if the 
community can show that CDQ benefits 
would be the only way to realize a 
return from previous investments. 
Unalaska and Akutan are the only two 
communities at this time that would be 
excluded under this provision. 

Prior to approval oT the Governor’s 
recommendations for approval of CDPs 
and allocations of halibut and sablefish 
CDQ, the Secretary would review the 
Governor’s findings as to how the 
communities meet these criteria for 
eligible communities. 

CDP Application 

Under the proposed regulations, a 
qualified applicant from an eligible 
community or group of communities 
may apply for approval of a CDP but 
may not concurrently be a recipient of 
more than one halibut CDQ allocation or 
more than one sablefish CDQ allocation. 
To prevent monopolization of CDQ 
allocations and ensure an adequate 
distribution ofl)enefits from the CDQ 
program, the Secretary would allocate 
no more than 12 percent of the sablefish 
CDQ reserve to any approved sablefish 
CDP. A CDP would consist of three 
parts: (1) Community development 
information; (2) business information; 
and (3) a statement of the managing 
organization’s quaUfications. 

Community development information 
includes goals, objectives, and 
information concerning the project(s) 
that will develop the fishing industry in 
the community. The business 
information of a CDP includes 
information about the harvesting of CDQ 
sablefish or halibut, and the business 
aspects of the project. The statement of 
the managing organization’s 
qualifications includes information to 
ensure that the managing organization. 


whether it is the CDP applicant or a 
group contracted by the CDP applicant, 
is qualified and has the ability to 
manage properly the harvesting of 
haUbut or sablefish CDQ and the 
fisheries development project of the 
community. 

The intent of these regulations is for 
all CDPs to be similarly structured to 
facihtate their review and comparison. 
These standards are expected to reduce 
the need for follow-up information and 
should minimize administrative 
expenses for application review and 
evaluation. 

Secretarial Review 

The Governor, after consultation with 
the Council, would recommend specific 
CDPs to the Secretary. The Governor’s 
recommendations may support all or 
part of the percentage of halibut or 
sablefish CDQs and the number of years 
of CDQ allocation requested by an 
applicant. The total CDQ allocation 
included in the CDPs recommended by 
the Governor may not exceed the total 
amount of sablefish CDQ reserve or the 
amount of halibut allocated for each of 
the four IPHC management areas. 

When the Secretary receives the 
Governor’s recommendations, including 
the Governor’s findings that the CDPs 
meet the requirements of these 
regulations and the Alaska Coastal 
Management Program, the Secretary 
would review the record of the 
Governor’s findings, the transcript or 
summary of the public hearings held by 
the Governor in making the 
recommendations, and other relevant 
information to determine if the 
proposed CDPs are consistent with the 
eligibility and approval criteria. The 
Secretary would then approve or 
disapprove the Governor's 
recommendations. 

In the event of approval, the Secretary 
would prepare a set of findings with 
respect to the requirements of these 
regulations. The Governor and the 
Council would be notified in writing of 
the Secretary’s decision, including the 
findings. Public notice of the decision 
would appear in the Federal Register 
and would include the specific 
allocation of halibut and sablefish CDQ 
reserve by area made to specific CDPs. 

In the event of disapproval, the 
Secretary would notify the Governor 
and the Council in writing, including 
the reasons for disapproval. Publication 
of the decision also would appear in the 
Federal Register. 

Monitoring of CDPs 

A final report to the Governor would 
be required to be submitted by June 30 
of the final year of a hahbut or sablefish 
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CDP showing how the CDP*s goals and 
objectives were met as set forth at 
§ 676.25(d)(1). For continuing ODPs, 
annual reports would be required to be 
submittea to the Governor by June 30 of 
the year following the CDP allocation. 
Failure to submit an annual report could 
result in suspension or termination of a 
CDP. The Governor would then review 
the status of the project and determine 
whether the project is being managed 
according to the provisions of the 
original CDP, and submit an annual 
report with recommendations on 
whether to continue the allocation to 
the Secretary for approval. The 
Governor must be notified of and 
approve amendments to an approved 
CDP and submit a recommendation for 
approval of the amendment to the 
Secretary. Amendments to a CDP of 
which the Governor must be notified are 
those set forth at § 676.25(g)(3) and 
include any change in the relationships 
among the business partners, the profit 
sharing arrangements, the CDP budget, 
the management structure, or audit 
procedures or controL 

Suspension or Termination 

If any applicant fails to notify the 
Governor of an amendment to a CDP. if 
a CDP app>ears unlikely to meet its goals 
and objectives, or if a CDQ recipient is 
deviating from the approved CDP, the 
Governor may submit a 
recommendation to the Secretary that 
the CDP be suspended or terminated. 
The Ck)vemor must set out in writing 
his reasons for recommending 
suspension or termination of the CDP. 
After review of the Governor’s 
recommendation and reasons, the 
Secretary would notify the Governor in 
writing of approval or disapproval of the 
Governor’s recommendation. If the 
Secretary approves the Governor’s 
recommendation, NMFS would publish 
a notice in the Federal Register that the 
CDP has been suspended or terminated, 
with reasons for the Secretary’s 
decision. The Secretary may also 
suspend or terminate any CDP at any 
time if the Secretary finds that a 
recipient of a CDQ allocation is not 
complying with these regulations or any 
other regulations and provisions of the 
Magnuson Act or other applicable law, 
or if the FMPs are amended. 

Consistency With Proposed Pollock 
CDQ Program 

The pollock CDQ program that was 
authorized by the approved portion of 
Amendment 18 on March 4,1992, has 
goals and objectives that are similar to 
this sablefish and halibut CDQ program. 
Communities that are eligible to apply 
for the pollock CDQ program are the 


same communities that would be 
eligible to apply for sablefish and 
halibut CDQs. It is important for the 
pollock, sablefish. and halibut CDQ 
programs to be as consistent as possible, 
given that the same communities will be 
eligible to apply for each of the three 
types of CDQs to support CDPs with 
similar objectives. Significant 
differences in these two CDQ programs 
will confuse the public and create 
difficulties with the State and Federal 
evaluation of CDPs. 

The Council approved a motion on 
the sablefish and halibut CDQ program 
in December 1991. This motion 
language contains some differences from 
the pollock CDQ program. In order to 
minimize the differences between the 
pollock and the sablefish/halibut CDQ 
programs, these regulations diverge 
from the motion language in several 
w^ays in order to maintain consistency. 
The parts of these regulations that 
diverge from the motion language are 
listed below: 

1. The Council motion states “within 
45 days of receipt of an application from 
a community, the Governor shall review 
the community’s eligibility for the 
program and the community 
development plan, and at least 14 days 
prior to the next NPFMC meeting, 
forward the application to the North 
Pacific Fishery Management Council for 
its review and recommendations.” The 
motion also states that “if portions of 
the total quota are not designated by the 
end of the second quarter, communities 
may apply for any portion of the 
remaining quota for the remainder of 
that year only.” These two statements 
imply that the CDPs will be received 
throughout the year, and that a system 
needs to be in place to ensure Council 
review. These regulations propose a 
system similar to the pollock CDQ 
program where the Governor would 
announce an open application period in 
the third or fourth quarter when €dl 
proposed CDPs for the succeeding year 
would be received. The Governor would 
develop recommendations for the 
approval of CDPs, and consult with the 
Council on the recommendations before 
sending them to the Secretary for 
approval. 

2. “Within 30 days of receipt of the 
criteria from the Governor, the Secretary 
will approve, disapprove, or return the 
criteria to the Governor with 
recommendations for changes necessary 
to comply with the provisions of this 
act, or other applicable law.” This 
statement refers to the criteria, or the 
standards for proposed CDPs. As part of 
the pollock CDQ program the State 
developed these criteria in consultation 
with NMFS. Those criteria were used by 


NMFS in the regulations for the pollock 
CDQ program and also in these 
regulations. Therefore, the Secretary 
will approve these criteria if the pollock 
CDQ program final rule, or if these 
regulations, are approved. 

3. The Council motion states that 
“within 30 days of the receipt of an 
application approved by the Governor, 
the Secretary will designate a portion of 
the quota to the community . . . .” To 
make the two CDQ programs consistent, 
the “30 days” requirement should be 
changed to 45 days. 

Classification 

This proposed rule is published under 
section 304(a)(1)(D) of the Magnuson 
Act, as amended by Pub. L. 99-659, 
which requires the Secretary to publish 
regulations proposed by the Council 
within 15 days of receipt of an FMP 
amendment and regulations. At this 
time, the Secretary has initially 
determined that the amendments these 
regulations would implement are 
consistent with the national standards, 
other provisions of the Magnuson Act, 
and other applicable laws. The 
Secretary, in making final 
determinations, will take into account 
the data and comments received during 
the comment period. 

The Council prepared a draft EIS/SEIS 
under the requirements of NEPA. The 
draft EIS/SEIS was revised in March 
1992, to incorporate analysis of the 
Council’s preferred alternative. 
Notification of a 45-day public comment 
period on the revised draft EIS/SEIS 
dated March 27,1992, was published on 
May 15,1992 (57 FR 20826). Public 
comments received are summarized and 
responded to in the FEIS/SEIS that was 
submitted to the Secretary by the 
Council in support of its proposed 
amendment. A copy of the FEIS/SEIS 
may be obtained from the Coimdl (see 
ADDRESSES). 

This proposed rule is exempt from 
procedures of E.0.12291 under section 
8(a)(2) of that order. Deadlines imposed 
under the Magnuson Act require the 
Secretary to publish this proposed rule 
15 days after its receipt. The proposed 
rule is being reported to the Director. 
Office of Management and Budget 
(0MB), with an explanation of why it Is 
not possible to follow procedures of the 
order. 

The Assistant Administrator for 
Fisheries, NOAA (Assistant 
Administrator), has initially determined 
that this proposed rule is not a “major 
rule” requiring a regulatory impact 
analysis under E.0.12291. This 
determination is based on the FEIS/SEIS 
prepared by the Council. The FEIS/SEIS 
concludes that the total of the estimated 
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annual benefits that have been 
quantified ranges from $30.1 million to 
$67.6 million. The estimates could be 
increased by $11.0 million to $13.9 
million if the vessel restrictions that 
prevent the redistribution of catch to the 
lowest cost vessels were eliminated. 
Total annual costs for administration 
and enforcement are estimated to be 
about $2.7 million. In addition, there 
would be a one-time initial 
implementation cost of about $1.9 
million. Additional non-quantifiable 
costs include, but are not limited to. 
transition costs due to changes in 
employment patterns in the fisheries, 
and increasea recordkeeping and 
reporting requirements. A copy of the 
FEIS/SEIS may be obtained from the 
Council (see ADDRESSES). 

The Assistant Administrator 
concludes that this proposed rule, if 
adopted, would have a significant 
economic impact on a substantial 
number of small entities. This 
determination is based on the FEIS/SEIS 
prepared by the Council. The FEIS/SEIS 
concludes that as many as 7,200 vessels/ 
persons may be affected by a change to 
the proposed IFQ management program. 
Current active participants in the 
halibut fishery in any one year include 
about 4,000 vessels, and about 650 
vessels in the sablefish fishery. These 
fishing vessels or operators are generally 
considered to be small businesses. A 
copy of the FEIS/SEIS may be obtained 
from the Council (see ADDRESSES). 

This rule involves collection-of- 
information requirements subject to the 
Paperwork Reduction Act of 1980 (44 
U.S.C. 3501 et seq.] that have been 
submitted to the Office of Management 
and Budget for approval. The estimated 
response time for each proposed 
collection of information required 
during the 2-year implementation 
period is expected to be 5.5 hours for 
the QS application, 4 hours to file an 
appeal on a QS application, and 2 hours 
for an IFQ crew member eligibility 
application. 

The estimated response time for each 
proposed collection of information 
during each year after the 
implementation period is 1 hour for 
notification of inlieritance of QS, 2 
hours for the application for transfer or 
leeise of QS/IFQ 2 hours for the 
Corporate/Partnership or other entity 
Transfer Eligibility application, 0.5 
hours for the registered buyer 
application, 0.1 hour for the dockside 
sale receipt, 0.1 hour for prior notice of 
IFQ landing, 0.1 hour for permission to 
land IFQs at any time other than 0600- 
1800, 0.1 hour for the vessel clearance 
application, 0.2 hours for the IFQ 
landing report, 0.1 hour for a 


transshipment notice, and 0.2 hour for 
the shipment or transfer report. 

Additional costs to the public totaling 
$150,000 for the implementation period 
and $225,000 for each subsequent year 
are proposed for the IFQ program. 

The estimated response time for each 
information requirement of the CDQ 
portion of the IFQ program will be 
approximately 160 hours per CDP, 40 
hours for each annual report, 40 hours 
for each final report, and 10 hours for 
each amendment to a CDP. 

These reporting burdens include the 
time for reviewing the instruction, 
searching existing data sources, 
gathering and maintaining the data 
needed, and completing and reviewing 
the collection of information. Send 
comments regarding these burden 
estimates or any other aspect of the data 
requirements, including suggestions for 
reducing the burden, to NMFS (see 
ADDRESSES) and to the Office of 
Information and Regulatory Affairs, 
Office of Management and Budget, 
Washington, DC 20503 (ATTN: NOAA 
Desk Officer). 

NMFS has determined that this rule, 
if adopted, will be implemented in a 
manner that is consistent to the 
maximum extent practicable with the 
approved coastal management program 
of the State of Alaska. This 
determination has been submitted for 
review by the responsible State agencies 
under section 307 of the Coastal Zone 
Management Act. 

This proposed rule does not contain 
policies with federalism implications 
sufficient to warrant preparation of a 
Federalism Assessment under E.O. 
12612. 

Adoption of the proposed 
management measures would not 
adversely affect any listed species 
within the jurisdiction of NMFS. 
Therefore, the Regional Director 
determined that a formal section 7 
consultation is not required before 
publication of this proposed rule. 

Implementation of the proposed rule 
would not adversely affect any marine 
mammal population. 

List of Subjects in 50 CFR Parts 672 and 
675 

Fisheries, Reporting and 
recordkeeping requirements. 

Dated: November 25,1992. 

Nancy Foster, 

Acting Assistant Administrator for Fisheries. 

For the reasons set out in the 
preamble, 50 CFR parts 672 and 675 are 
proposed to be amended, and 50 CFR 
part 676 is proposed to be added, to 
read as follows: 


PART 672—GROUNOFISH OF THE 
GULF OF ALASKA 

1. The authority citation for 50 CFR 
part 672 continues to read as follows: 

Authority: 16 U.S.C. 1801 et seq. 

2. In § 672.2, a new definition is 
added in alphabetical order to read as 
follows: 

§6722 Definhions. 
***** 

Fixed gear means all groundfish pot- 
and-line or longline pot gear, and all 
hook-and-line gear, including longline * 
handline, jig, or troll gear that may be 
used to harvest groundfish subject to 
restrictions of this part. 
***** 

3. Section 672.3 is revised to read as 
follows: 

§ 6723 Relation to other laws. 

(a) Foreign fishing. Regulations 
governing foreign fishing for groundfish 
in the Gulf of Alaska are set forth at 50 
CFR 611.92. Regulations governing 
foreign fishing for groundfish in the 
Bering Sea and Aleutian Islands area are 
set forth at 50 CFR 611.93. 

(b) Halibut fishing. Regulations 
governing the conservation and 
management of Pacific halibut are set 
forth at 50 CFR parts 301 and 676. 

(c) Domestic fishing for groundfish. 
Regulations governing the conservation 
and management of groundfish in the 
EEZ of the Bering Sea and Aleutian 
Islands area are set forth at 50 CFR parts 
620 and 675. 

(d) Limited access. Regulations 
governing access to commercial fishery 
resources off Alaska are set forth at 50 
CFR part 676. 

(e) Marine mammals. Regulations 
governing exemption permits and the 
recordkeeping and reporting of the 
incidental take of marine mammals are 
set forth at 50 CFR 216.24 and part 229. 

PART 675—GROUNDFISH OF THE 
BERING SEA AND ALEUTIAN ISLANDS 

4. The authority citation for 50 CFR 
part 675 continues to read as follows: 

Authority: 16 U.S.C. 1801 et seq. 

5. In § 675.2, a new definition is 
added in alphabetical order to read as 
follows: 

§675.2 Definitions. 
***** 

Fixed gear means all groundfish pot- 
and-line or longline pot gear, and all 
hook-and-line gear, including longline, 
handline, jig, or troll gear that may be 
used to harvest groundfish subject to 
restrictions of this part. 
***** 
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6. Section 675.3 is revised to read as 
follows: 

9 675.3 Relation to other laws. 

(a) Foreign fishing. Regulations 
governing foreign fishing for groundfish 
in the Gulf of Alaska are set forth at 50 
CFR 611.92. Regulations governing 
foreign fishing for groundfish in the 
Bering Sea and Aleutian Islands area are 
set forth at 50 CFR 611.93. 

(b) Halibut fishing. Regulations 
governing the conservation and 
management of Pacific halibut are set 
forth at 50 CFR parts 301 and 676. 

(c) Domestic fishing for groundfish. 
Regulations governing the conservation 
and management of groimdfish in the 
FEZ of the Gulf of Alaska are set forth 
at 50 CFR parts 620 and 672. 

(d) Limited access. Regulations 
governing access to commercial fishery 
resources off Alaska are set forth at 50 
CFR part 676. 

(e) Marine mammals. Regulations 
governing exemption permits and the 
recordkeeping and reporting of the 
incidental take of marine mammals are 
set forth at 50 CFR 216.24 and part 229. 

7. In § 675.20, the introductory text of 
paragraph (a)(3) is revised to read as 
follows: . 

§675.20 General Limitations. 

(a)* * * 

(3) Reserve. Fifteen percent of the 
TAG for each target species and the 
“other species*’ category, except fixed 
gear sablefish, is automatically placed in 
a reserve, and the remaining 85 percent 
of the TAG for each target species and 
the “other species’* category, except 
fixed gear sablefish, is apportioned 
between DAH and TALFF. The reserve 
is not designated by species or species 
group and any amount of the reserve 
may be apportioned to a target species, 
except fixed gear sablefish, or the “other 
species’’ category, provided that such 
apportionments are consistent with 
paragraph (a)(2)(i) of this section and do 
not result in overfishing of a target 

species or the “other species’’ category. 

* * * 


***** 

8. In § 675.24, the introductory text of 
the section if removed and the section 
heading and paragraph (c)(1) are revised 
to read as follows: 

§675.24 Gear limitations. 
***** 

(c) Gear allocations. (1) Vessels using 
gear types other than those specified in 
paragraphs (c)(l)(i) and (c)(l)(ii) of this 
section must treat sablefish in the same 
manner as a prohibited species. 

(i) In the Bering Sea and Bogoslof 
subareas, defined at § 675.2, fixed gear 


may be used to take up to 50 percent of 
the TAG for sablefish; trawl gear may be 
used to take up to 50 percent of the TAG 
for sablefish. 

(ii) In the Aleutian Islands subarea, 
defined at § 675.2, fixed gear may be 
used to take up to 75 percent of the TAG 
for sablefish; trawl gear may be used to 
take up to 25 percent of the TAG for 
sablefish. 

***** 

9. A new part 676 is added to chapter 
VI of 50 CFR to read as follows: 

PART 676—LIMITED ACCESS 
MANAGEMENT OF FISHERIES OFF 
ALASKA 

Subpart A—Moratorium on Entry 
[Reserved] 

Subpart B—Individual Fishing Quota 
General Provisions 

Sec. 

676.10 Purpose and scope. 

676.11 Definitions. 

676.12 Relation to other laws. 

676.13 Permits. 

676.14 Recordkeeping and reporting. 

676.15 Vessel and gear identification. 

676.16 General prohibitions. 

676.17 Facilitation of enforcement and 
monitoring. 

676.18 Penalties. 

Subpart C—Individual Fishing Quota 
Management Measures 

676.20 Individual allocations. 

676.21 Transfer of QS and IFQ. 

676.22 Limitations on use of QS and IFQ. 

676.23 Management areas. 

676.24 IFQ fishing season. 

676.25 Western Alaska Community 
Development Quota Program. 

676.26 Appeal procedure IReservedl. 
Authority: 16 U.S.C. 1801 et seqr, 16 U.S.C. 

773 et seq. 

Subpart A—Moratorium on Entry 
[Reserved] 

Subpart B—Individual Fishing Quota 
General Provisions 

§ 676.10 Purpose and scope. 

(a) Subparts B and C of this part 
implement the individual fishing quota 
management plan for the commercial 
fisheries that use fixed gear to harvest 
sablefish {Anoplopoma fimbria) and 
Pacific halibut [Hippoglossus 
stenolepis) as prepared by the North 
Pacific Fishery Management Council 
and approved by the Secretary of 
Commerce. 

(b) Regulations in subparts B and C 
govern the commercial fishing for 
sablefish by vessels of the United States 
using fixed gear within that portion of 
the Gulf of Alaska and the Bering Sea 
and Aleutian Islands area over which 
the United States exercises exclusive 


fishery management authority. 
Regulations in subparts B and C also 
govern the commercial fishing for 
sablefish with fixed gear in the reporting 
areas of the Bering Sea and Aleutian 
Islands management areas and the Gulf 
of Alaska conducted by persons who 
have been issued permits under § 676.13 
of this part. 

(c) Regulations in subparts B and C 
govern the commercial fishing for 
Pacific halibut by vessels of the United 
States using fixed gear in Convention 
waters described in 50 CFR 301.5 that 
are in and off of the State of Alaska. 


§676.11 Definitions. 

In addition to the definitions in the 
Magnuson Act and in 50 CFR 301.2, 
620.2, 672.2, and 675.2, except as 
otherwise noted, the terms in this part 
have the following meanings: 

Catcher vessel, as used in this part, 
means any vessel that is used to catch, 
take, or harvest fish that are iced, 
headed, gutted, bled, or otherwise 
retained as fresh fish product on board 
during any fishing year. 

Community Development Plan (CDP) 
means an economic and social 
development plan for a specific Western 
Alaska community or group of 
communities that is approved by the 
Governor of the State of Alaska and 
recommended to the Secretary under 
§676.25 of this part. 

Community Development Quota 
(CDQ) means a western Alaska CDQ for 
Pacific Halibut or sablefish that is 
assigned to an approved CDP. 

Community Development Quota 
Program (CDQ program) means the 
Western Alaska Community 
Development Program implemented 
under § 676.25 of this part. 

Fixed gear means all groundfish pot- 
and-line or longline pot gear, and all 
hook-and-line gear, including longline, 
handline, jig, or troll gear that may be 
used to harvest halibut or sablefish 
subject to restrictions at 50 CFR parts 
301,672, and 675. 


Freezer vessel means any vessel that 
is used to process some or all of its 
catch during any fishing trip. 

Governor means the Governor of the 
State of Alaska. 

Halibut CDQ Reserve means the 
amount of the halibut catch limit for 
IPHC regulatory areas 4B, 4C, 4D, and 
4E that is reserved for the halibut CDQ 
program. 

Harvesting or to harvest, as used in 
this part, means the catching and 
retaining of any fish. 

Individual means a natural person 
who is not a corporation, partnership, 
association, or other such entity. 

Individual fishing quota (IFQ) means 
the annual catch limit of sablefish or 
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halibut that may be harvested by a 
person who is lawfully allocated a 
harvest privilege for a specific portion of 
the total allowable catch of sablefish or 
halibut 

IFQ crew member means any 
individual who has at least 5 months 
experience working as part of the 
harvesting crew in any United States 
commercial fishery, and any individual 
who receives an initial allocation of QS. 

IFQ halibut means any Pacific halibut 
{Hippoglossus stenolepis] that is 
harvested with fixed gear. 

IFQ landing, as used in this part, 
means the unloading or transferring of 
any IFQ halibut, IFQ sablefish, or 
products thereof from the vessel that 
harvested such fish. 

IFQ sablefish means any sablefish 
[Anoplopoma fimbria] that is harvested 
with fixed gear. 

IPHC means the International Pacific 
Halibut Commission. 

Person, as used in this part, means 
any individual who is a citizen of the 
United States or any corporation, 
partnership, association, or other entity 
(or their successor in interest), whether 
or not organized or existing imder the 
laws of any state, that is a United States 
citizen. 

Quota share (QS) means the amount 
of sablefish or halibut on which the 
annual calculation of a person's IFQ is 
based. 

Regulatory area, as used in this part, 
means: 

(1) with respect to halibut, areas 2C, 
3A, 3B, 4A, 4B, 4C, 4D, or 4E defined 
at 50 CFR 301.6; 

(2) with respect to sablefish, any of 
the three regulatory areas in the Gulf of 
Alaska defined at 50 CFR 672.2, and any 
subarea of the Bering Sea and Aleutian 
Islands management area defined at 50 
CFR 675.2, for which a fixed gear TAC 
is annually specified. 

Sablefish CDO Reserve means 12 
percent of the sablefish fixed gear TAC 
for each subarea in the Bering Sea and 
Aleutian Islands management area for 
which a sablefish TAC is specified. 

Trip, as used in this part, means the 
period of time from when a vessel 
commences fishing until either the 
vessel enters or leaves a regulatory area, 
or the commencement of an IFQ 
landing, whichever occurs first. 

United States citizen, as used in this 
part, means: 

(1) Any individual who is a citizen of 
the United States at the time of 
application for QS, or 

(2) Any corporation, partnership, 
association, or other entity that would 
have qualified to document a fishing 
vessel as a vessel of the United States 


during the QS qualifying years of 1988, 
1989, and 1990. 

§ 676.12 Relation to other laws. 

(a) Foreign fishing. Regulations 
governing foreign fishing for groundfish 
in the Gulf of Alaska are set forth at 50 
CFR 611.92. Regulations governing 
foreign fishing for groundfish in the 
Bering Sea and Aleutian Islands area are 
set forth at 50 CFR 611.93. 

(b) Halibut fishing. Regulations 
governing the conservation and 
management of Pacific halibut are set 
forth at 50 CFR part 301. 

(c) Domestic fishing for groundfish. 
Regulations governing the conservation 
and management of groundfish in the 
FEZ of the Gulf of Alaska and the Bering 
Sea and Aleutian Islands area are set 
forth at 50 CFR parts 672 and 675, 
respectively, and at 50 CFR part 620. 

§676.13 Permits. 

(a) General. (1) In addition to the 
permit and licensing requirements 
prescribed at 50 CFR 301.3, 672.4, and 
675.4, all fishing vessels that harvest 
IFQ sablefish or halibut must have on 
board: 

(1) A copy of an IFQ permit that 
specifies die regulatory area and vessel 
category in which sablefish or halibut 
may be harvested by the IFQ permit 
holder and the amount of each species 
that may be harvested during the 
current IFQ fishing season; and 

(ii) An original ffQ card issued by the 
Regional Director. 

(2) All persons that receive IFQ 
sablefish or halibut from the person{s) 
that harvest the fish must possess a 
registered buyer permit. Persons that 
sell directly to the public (e.g., dockside 
sales) or otherwise transfer IFQ sablefish 
or halibut that they catch to other than 

a registered buyer also must possess a 
registered buyer permit. 

(b) Issuance. (1) IFQ permits and 
cards will be renewed or issued 
annually by the Regional Director to 
each person with approved QS for IFQ 
sablefish or halibut allocated in 
accordance with § 676.20 of this part. 
Each IFQ permit issued by the Regional 
Director will identify the permitted 
person and specify the amount of 
sablefish or halibut that person may 
harvest from a specified area using fixed 
gear and a vessel of a specified vessel 
category. Each IFQ card issued by the 
Regional Director will display an IFQ 
permit number and the individual 
authorized by the IFQ permit holder to 
land IFQ sablefish or halibut for debit 
against the permit holder’s IFQ. 

(2) Registered buyer permits will be 
renewed or issued annually by the 
Regional Director to persons that have a 


registered buyer application approved 
by the Regional Director. 

(c) Duration. (1) An IFQ permit 
authorizes the person identified on the 
permit to harvest IFQ sablefish or 
halibut from a specified area at any time 
during the fishing year for which it is 
issued until the amount harvested is 
equal to the amount specified on the 
permit, or until it is revoked, 
suspended, or modified under 15 CFR 
part 904 (Civil Procedures). An IFQ card 
authorizes the individual identified on 
the card to land IFQ sablefish or halibut 
for debit against the specified IFQ 
permit until the card expires, or is 
revoked, suspended, or modified under 
15 CFR part 904 (Civil Procedures), or 
canceled on request of the IFQ permit 
holder. 

(2) A registered buyer permit 
authorizes the person identified on the 
permit to receive or make an IFQ 
landing by an IFQ permit or card holder 
at any time during the fishing year for 
which it is issued until the registered 
buyer permit expires, or is revoked, 
suspended, or modified under 15 CFR 
part 904 (Civil Procedures). 

(d) Alteration. No person may alter, 
erase, or multilate any IFQ permit or 
card or registered buyer permit issued 
under this section. Any such permit or 
card that has been intentionally altered, 
erased, or mutilated is invalid. 

(e) Transfer. The IFQ permits issued 
under this section are not transferable 
except as provided under §676.21 of 
this part. The IFQ cards and registered 
buyer permits issued under this section 
are not transferable. 

(f) Inspection. (1) A copy of any IFQ 
permit issued under this section must 
be carried on board the vessel used by 
the permitted person to harvest IFQ 
halibut or sablefish at all times that such 
fish are retained on board. An 
individual that is issued an IFQ card 
must remain on board the vessel used to 
harvest IFQ hahbut or sablefish with 
that card until all such fish are landed, 
and must present a copy of the IFQ 
permit and the original IFQ card for 
inspection on request of any authorized 
officer or registered buyer. 

(2) A legible copy of the original 
registered buyer permit must be present 
at the location of an IFQ landing, and 
must be made available for inspection 
on revest of any authorized officer. 

(g) Permit sanctions. Procedures 
governing permit sanctions and denials 
are found at Subpart D of 15 CFR part 
904. 

§ 676.14 Recordkeeping and reporting. 

In addition to the recordkeeping and 
reporting requirements specified in 50 
CFR parts 301, 672, and 675. all 
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registered buyers and all persons that 
hold IFQ for sablefish or halibut are 
responsible for the completion of the 
following reports, as applicable. 

(a) Prior notice of IFQ landing. The 
Alaska Region, NMFS, must be notified 
by the operator of the vessel making an 
IFQ landing no less than 6 hours before 
landing IFQ sablefish or halibut, unless 
permission to commence an IFQ landing 
within 6 hours of notification is granted 
by an authorized enforcement officer. 
Such notices of IFQ landings must be 
made to the toll-free telephone number 
specified on the IFQ permit between the 
hours of 06:00 and 24:00 Alaska local 
time. The notice must include the name 
and location of the registered buyer(s) to 
whom the IFQ sablefish and halibut will 
be landed and the anticipated date and 
time of landing. 

(b) IFQ landing report. All sablefish 
and halibut harvested with fixed gear, 
including sablefish and halibut that the 
IFQ holder does not intend to sell, must 
be landed and reported by an individual 
who possesses an IFQ card to a person 
holding a valid registered buyer permit. 
Registered buyers must report all IFQ 
sablefish and halibut landed in the 
manner prescribed on the registered 
buyer permit within 6 hours after all 
such fish are landed and prior to 
shipment of such fish or departure of 
the delivery vessel from the landing site. 

(1) IFQ landings may be made only 
between the hours of 06:00 and 18:00 
Alaska local time unless permission to 
land at a different time is granted in 
advance by a NMFS enforcement officer. 
An IFQ landing may continue after this 
time period if it was started during the 
period. 

(2) All IFQ landings and all fish 
retained onboard the vessel making an 
IFQ landing are subject to verification, 
inspection, and sampling by authorized 
law enforcement officers or observers. 

(3) Information contained in a 
complete IFQ landing report shall 
include the date, time, and location of 
the IFQ landing; the names and permit 
numbers of the IFQ card holder and 
registered buyer; the product type 
landed; and the fish product weight of 
sablefish and hahbut landed. 

(c) Shipment Report. All registered 
buyers, other than those conducting 
dockside sales, must report all 
shipments or transfers of IFQ sablefish 
and halibut. A Shipment Report must be 
submitted for any shipment or transfer 
of IFQ sablefish and halibut to any 
location other than the IFQ landing 
location. Such reports must be 
submitted to the NMFS, Alaska Region, 
prior to shipment or transfer, in a 
manner prescribed on the registered 
buyer permit. Shipment Reports must 


specify the species and product type 
being shipped, the number of shipping 
units, fish product weight, the name of 
the shipper and receiver, the name and 
address of the consignee and consignor, 
the mode of transportation, and the 
intended route. 

(1) Shipments of IFQ sablefish and 
halibut from a registered buyer to a 
destination vdthin the United States 
may not commence until the Shipment 
Report is received by the Alaska Region, 
NMFS. 

(2) A copy of the Shipment Report or 
a bill of lading that contains the same 
information must accompany the 
shipment to all points of sale in Alaska 
and to the first point of sale outside 
Alaska. 

(d) Dockside sales. As used in this 
paragraph, ‘‘dockside sales*’ mean the 
transfer of IFQ sablefish or halibut 
directly to consumers or to persons who 
will sell the fish to consumers. A person 
holding a valid IFQ permit and IFQ card 
may conduct dockside sales of IFQ 
sablefish or halibut, providing that the 
person also holds a valid registered 
buyer permit. Dockside sales must be 
reported in the manner prescribed in 
paragraph (b) of this section before any 
fish are sold, transferred, or removed 
from the immediate vicinity of the 
vessel with which they were harvested. 

A receipt that includes the date of sale 
or transfer, the registered buyer permit 
number, and the fish product weight of 
the sablefish or halibut transferred must 
be issued to all persons receiving IFQ 
sablefish or halibut through dockside 
sales. 

(e) Transshipment. (1) Transshipment 
of IFQ sablefish or halibut between the 
vessel that harvested such fish and 
another vessel is prohibited unless one 
of the vessels has a registered buyer on 
board and is capable of transmitting the 
required IFQ landing reports. 

(2) In addition to the requirements of 
paragraph(e)(l) of this section, 
transshipment of processed IFQ 
sablefish or halibut between vessels may 
be conducted only after providing 
notice of such transshipment no less 
than 24 hours prior to commencement 
of the transfer, and only within the 
boimdaries of a primary port listed in 
§676.17 of this part 

(f) A copy of all reports and receipts 
required by this section must be 
retained by registered buyers and be 
made available for inspection by an 
authorized officer for a period of 3 
years. 

S 676.15 Vessel and gear Identification 

Regulations pertaining to vessel and 
gear markings and limitations are set 


forth in 50 CFR 301.16, 672.24. and 
675.24. 

§ 676.16 General prohibitions. 

In addition to the prohibitions 
specified in §§ 620.7, 672.7, and 675.7 
of this chapter, it is unlawful for any 
person to do any of the following: 

(a) Submit inaccurate information on 
any report, application, or statement 
required under this part; 

(b) Retain sablefish or halibut caught 
with fixed gear without an IFQ card in 
the name of the individual on board and 
a valid IFQ permit; 

(c) Except as provided at § 676.17 of 
this part, retain sablefish or halibut 
caught with fixed gear on a vessel in 
excess of the total amount of 
unharvested IFQ, applicable to the 
vessel category and area in which the 
vessel is operating, and that is currently 
held by all IFQ card holders onboard the 
vessel; 

(d) Possess, buy, sell, or transport IFQ 
sablefish or halibut taken or landed in 
violation of any provision of this part; 

(e) Make an IFQ landing without an 
IFQ card in the name of the individual 
making the landing; 

(f) Possess on a vessel or land IFQ 
sablefish concurrently with sablefish 
caught in State internal waters or while 
sport fishing; 

(g) Discard Pacific cod or rockfish that 
are taken incidental to the harvest of 
IFQ sablefish or halibut unless Pacific 
cod or rockfish are required to be 
discarded under §§ 676.20 or 675.20 of 
this chapter; 

(h) Transfer QS or IFQ (other than by 
inheritance or operation of law) without 
the prior written approval of the 
Regional Director; 

(i) Retain on any one vessel more IFQ 
sablefish or halibut than are authorized 
under § 676.21 of this part; 

(j) Land IFQ sablefish or halibut other 
than directly to (or by) a registered 
buyer; 

(k) Discard sablefish or halibut caught 
with fixed gear from any catcher vessel 
when any IFQ card holder on board 
holds unused sablefish or halibut IFQ 
for that vessel category and the area in 
which the vessel is operating, unless 
discard of halibut is required under 50 
CFP 301.12, or discard of sablefish is 
required under 50 CFR 672.20 or 675.20, 
or discard of hahbut or sablefish is 
required under §§ 676.22(h) or 676.24 of 
this part; 

(l) Make an IFQ landing without prior 
nouce of landing and before 6 hours 
after such notice, except as provided at 
§ 676.14(a) of this part; 

(m) Sell or otherwise transfer catcher 
vessel IFQ except as provided at 
§676 21 of this part. 
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(n) Use IFQ to harvest sablefish or 
halibut with any gear other than fixed 
gear; 

(o) Use IFQ assigned to one vessel 
category and area to harvest sablefish or 
halibut in a different vessel category or 
area; 

(p) Participate in a Western Alaska 
CDQ program in violation of § 676.25 of 
this part, submit information that is 
false or inaccurate with a GDP 
application or request for an 
amendment, or to exceed a CDQ as 
defined at § 676.11 of this part; and 

(q) Violate any other provision of this 
part. 

§ 676.17 Facilitation of enforcement and 
monitoring. 

In addition to the requirements of 
§§ 620.8 and 676.14 of this chapter, an 
IFQ landing must comply with the 
provisions described in diis section. 

(a) Vessel clearances. Any person that 
makes an IFQ landing at any location 
other than in the State of Alaska must 
be a registered buyer, obtain a written 
clearance of the vessel on which the IFQ 
halibut or sablefish are transported to 
the IFQ landing location, and provide 
an estimated weight of IFQ sablefish 
and halibut on board to the clearing 
officer. Clearance must be obtained 
prior to departing waters in or adjacent 
to the State of Alaska. 

(1) Any person requesting a vessel 
clearance must have valid IFQ and 
registered buyer permits, IFQ that is 
equal to or greater than all IFQ sablefish 
and halibut on board, and must report 
the intended date, time, and location of 
IFQ landing. 

(2) Any person granted a vessel 
clearance must submit an IFQ landing 
report, required under § 676.14 of this 
part, for all IFQ sablefish, halibut and 
products thereof that are on board the 
vessel at the first landing of any fish 
from the vessel. 

(3) A vessiel seeking clearance is 
subject to inspection of all fish, log 
books, permits, and other documents on 
board tlie vessel, at the discretion of the 
clearing officer. 

(4) Vessel clearances will be issued 
only by NMFS enforcement officers at 
any of the following primary ports in 
Alaska [geographic location descriptions 
reserved): 


Akutan 

Kodiak 

Cordova 

Pelican 

Craig 

Petersburg 

Dutch Harbor/ 

St. Paul 

Unalaska 

Sand Point 

Excursion Inlet 

Seward 

Homer 

Sitka 

Ketchikan 

Yakutat 

King Cove 



(b) Overages and underages. Any 
person allocated IFQ must not harvest 


halibut or sablefish using fixed gear in 
any amount greater than the amount 
indicated on that person’s current IFQ 
permit. Any person that harvests IFQ 
halibut or sablefish should hold 
sufficient unused IFQ for the harvest 
before beginning a fishing trip. Any IFQ 
halibut or sablefish that is landed in 
excess of a specified IFQ will be 
considered an “IFQ overage.” In 
addition to any penalties that may be 
assessed for exceeding an IFQ, the 
Regional Director will deduct an 
amount equal to the overage from IFQ 
allocated in the year following 
determination of the overage. This 
overage adjustment to the annual IFQ 
allocation will be specific to each 
regulatory area for which an IFQ is 
calculated, and will apply to any person 
to whom the affected IFQ is allocated in 
the year following determination of an 
overage. In addition, the landed value of 
overages of the amount specified on the 
IFQ permit of 5 percent or more shall be 
subject to forfeiture. Unharvested 
amounts of IFQ less than 5 percent of 
the amount specified on a IFQ permit 
for any year, area, and vessel category 
will be re-allocated to the subsequent 
year for that area and vessel category, 
and will apply to any person to whom 
the affected IFQ is allocated in the 
subsequent year. Unharvested amounts 
of IFQ in any year or area that are 5 
percent or more of the amoimt specified 
on a IFQ permit will not be reallocated. 

§676.18 Penalties. 

Any person committing, or a fishing 
vessel used in the commission of, a 
violation of the Magnuson Act or 
Halibut Act or any regulation issued 
under the Magnuson Act or Halibut Act, 
is subject to the civil and criminal 
penalty provisions and civil forfeiture 
provisions of the Magnuson Act or 
Halibut Act, to part 621 of this chapter, 
to 15 CFR part 904 (Civil Procedures), 
and to other applicable law. 

Subpart C->lndividuai Fishing Quota 
Management Measures 

§676.20 Individual allocations. 

The Regional Director shall annually 
divide the total allowable catch of 
halibut and sablefish that is apportioned 
to the fixed gear fishery pursuant to 50 
CFR 301.10, 672.20, and 675.20, minus 
the CDQ reserve, among qualified 
halibut and sablefish quota share 
holders, respectively. 

(a) Initial allocation of quota share 
(QS). The Regional Director shall 
initially assign to qualified persons 
halibut and sablefish fixed gear fishery 
QS that are specific to regulatory areas 
and vessel categories. 


(1) Qualified person. As used in this 
section, a “qualified person” means a 
“person,” as defined in § 676.11 of this 
part, who owned a vessel that made 
legal landings of halibut or sablefish, 
harvested with fixed gear, from any 
regulatory area in any QS qualifying 
year. A person may be a qualified 
person also if it leased a vessel that 
made legal landings of halibut or 
sablefish, harvested with fixed gear, 
from any halibut or groundfish reporting 
area in any QS qualifying year. A person 
who owns a vessel cannot be a qualified 
person during the same time period that 
another person leased the vessel and 
made legal landings of halibut or 
sablefish harvested with fixed gear. 
Qualified persons, or their successor-in- 
interest, must exist at the time of their 
application for QS. A former partner of 
a dissolved partnership or a former 
shareholder of a dissolved corporation 
who would otherwise qualify as a 
person may apply for QS in proportion 
to his interest in the dissolved 
partnership or corporation. 

(i) A QS qualifying year is 1988, 1989, 
or 1990. 

(ii) Evidence of vessel ownership 
shall be limited to U.S. Coast Guard 
documentation or registration by a State 
agency. 

(iii) Evidence of a vessel lease shall be 
limited to a written vessel charter 
demise, or Federal income tax 
documents indicating that a person had 
responsibility for payment of crew 
because of a lease agreement, or a 
notarized statement from the vessel 
owner and lease holder attesting to the 
existence of a vessel lease agreement at 
any time during the QS qualifying years. 
Evidence of a vessel lease must identify 
the leased vessel and indicate the name 
of the lease holder and the period of 
time during which the lease was in 
effect. 

(iv) Evidence of ownership interest in 
a dissolved partnership or corporation 
shall be limited to corporate documents 
(e.g., articles of incorporation or written 
contracts) between the persons involved 
in such businesses, or notarized 
statements signed by each interested 
person and specifying proportions of 
interest. 

(v) As used in this section, a “legal 
landing of halibut or sablefish” means 
halibut and sablefish that were 
harvested and landed in complicmce 
with State and Federal regulations in 
existence at the time of the landing. 
Evidence of legal landings shall be 
limited to documentation of State or 
Federal catch reports that indicate the 
amount of halibut or sablefish 
harvested, the regulatory area in which 
it was caught, the vessel and gear type 
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used to catch it, and the date of 
harvesting, landing, or reporting. 

Halibut and sabiefish must have been 
harvested within any regulatory area, 
with fixed gear, to qualify as a landing 
for purposes of this paragraph. Sabiefish 
harvested within Prince Willicun Sound, 
or under a State of Alaska limited entry 
program, will not be considered as 
harvested from a re^latory area. 

(2) Vessel categories. Vessel categories 
include: 

(i) Category A—freezer vessels of any 
length; 

(ii) Category B—catcher vessels 
greater than 60 feet (18.3 meters) in 
length overall; 

(iii) Category C—catcher vessels less 
than or equal to 60 feet (18.3 meters) in 
length overall for sabiefish, or catcher 
vessels greater than 35 feet (10.7 meters) 
hut less than or equal to 60 feet (18.3 
meters) for Pacific halibut; and 

(iv) Category D—catcher vessels that 
are less than or equal to 35 feet (10.7 
meters) in length overall for Pacific 
halibut. 

(b) Calculation of initial QS. The 
Regional Director shall calculate the 
halibut QS for any qualified person in 
each regulatory area based on that 
person’s highest total landings of 
halibut in each regulatory area for any 
5 years of the 7-year halibut QS base 
period 1984 through 1990. The Regional 
Director shall calculate the sabiefish QS 
for any qualified person in each 
regulatory area based on that person’s 
highest total landings of sabiefish in 
each area for any 5 years of the 6-year 
sabiefish QS base period 1985 through 
1990. The sum of all halibut QS for a 
regulatory area will be the halibut QS 
pool for that area. The sum of ail 
sabiefish QS for a regulatory area will be 
the sabiefish QS pool for that area. Each 
QS calculation will be modified to 
accommodate the Western Alaska 
Community Development Program 
prescribed at § 676.25 of this part. 

(c) Assignment of QS to vessel 
categories. Each qualified person’s QS 
will be assigned to a vessel category 
based on the length of vessel{s) in which 
that person made fixed gear landings of 
groundfish or halibut in the most recent 
calendar year during the period 1985 
through September 25,1991, and the 
product type landed. 

(1) A qualified person’s QS will be 
assigned to vessel category “A” if, at 
any time during their most recent 
calendar year of participation, that 
person’s vessel processed any 
groundfish or halibut caught with fixed 
gear. 

(2) A qualified person’s QS will be 
assigned to vessel category ”B” if. at any 
time during their most recent year of 


participation, that person’s vessel was 
greater than 60 feet (18.3 meters) in 
length overall and did not process any 
groundfish or halibut caught with fixed 
gear. 

(3) A qualified person’s sabiefish QS 
will be assigned to vessel category ”C” 
if, at any time during their most recent 
year of participation, that person’s 
vessel was less than or equal to 60 feet 
(18.3 meters) in length overall and did 
not process any groundfish or halibut 
caught with fixed gear. 

(4j A qualified person’s halibut QS 
will be assigned to vessel category “C” 
if, at any time during their most recent 
year of participation, that person’s 
vessel was less than or equal to 60 feet 
(18.3 meters), but greater than 35 feet 
(10.7 meters), in length overall and did 
not process any groundfish or halibut 
caught with fixed gear. 

(^ A qualified person’s halibut QS 
will be assigned to vessel category ‘*D” 
if, at any time during their most recent 
year of participation, that person’s 
vessel was less than or equal to 35 feet 
(10.7 meters) in length overall and did 
not process any groundfish or halibut 
caught with fixed gear. 

(^ If a person qualified for QS in 
more than one vessel category in their 
most recent calendar year of 
participation during the period January 
1,1988, through September 25, 1991, 
then their QS will be assigned to each 
vessel category in proportion to the 
harvests of halibut or sabiefish made 
using vessels in each category in the 
most recent calendar year. 

(7) If a person qualifies for halibut QS 
in one vessel category and qualifies for 
sabiefish in a different vessel category' in 
their most recent calendar year of 
participation during the period January 
1,1988, through September 25.1991, 
then all QS for both species will be 
assigned to the vessel category in which 
the most recent landing of groundfish 
was made in the most recent calendar 
year. 

(8) As used in this section, 
“participation” means the harvesting of 
any groundfish or halibut using fixed 
gear. 

(d) Application for initial QS. Upon 
request, the Regional Director shall 
make available to any person an 
application form for an initial allocation 
of QS. The application form sent to the 
person requesting a QS allocation will 
include all data on that person’s vessel 
ownership and catch history of halibut 
and sabiefish that can be released to the 
applicant under current State and 
Federal confidentiality rules, and that 
are available to the Regional Director at 
the time of the request. An application 
period of no less than 180 days will be 


specified by notice in the Federal 
Register and other information sources 
that the Regional Director deems 
appropriate. Complete applications 
received by the Regional Director will 
be acknowledged. An incomplete 
application will be returned to the 
applicant with specific kinds of 
information identified that are necessary 
to make it complete. 

(1) Halibut and sabiefish catch 
history, vessel ownership or lease data, 
and other information supplied by an 
applicant will be compared with data 
compiled by the Regional Director. If 
additional data presented in an 
application are not consistent with the 
data compiled by the Regional Director, 
the applicant will be notified of 
insufficient documentation. The 
applicant will have 90 days to submit 
corroborating documents in support of 
their application, to resubmit a revised 
application, or to file an appeal. All 
applicants will be limited to one 
opportunity to provide corroborating 
documentation or a revised application 
in response to a notice of insufficient 
documentation. 

(2) Applications with uncontested 
data may be approved by the Regional 
Director. Based on these data. Regional 
Director will calculate each applicant’s 
initial halibut and sabiefish QS, as 
provided at paragraph (b) of this section, 
for each regulatory area, respectively, 
and will add each applicant’s halibut 
and sabiefish QS for an area to the 
respective QS pool for that area. 

(3) Any applicant’s catch history or 
other data that are contested by the 
Regional Director or another applicant 
will prevent approval of QS amounts 
that would result from the contested 
data until discrepancies are resolved. 
Amounts of QS that have not been 
approved by the Regional Director will 
not be added to the QS pool for any area 
until they are approved. 

(e) Appeal of initial allocation. Initial 
allocation of QS must be appealed, 
pursuant to § 676.26 of this part, within 
90 days of the date of issuing the 
allocation or the date of denial of a 
resubmitted application as provided in 
paragraph (d) of this section. 

(f) Annual allocation of IFQ. The 
Regional Director shall assign halibut or 
sabiefish IFQs to each person holding 
approved halibut or sabiefish QS, 
respectively. Each assigned IFQ will be 
specific to a regulatory area and vessel 
category, and will represent the 
maximum amount of halibut or 
sabiefish that may be harvested from the 
specified area and by the person to 
whom it is assigned during the specified 
fishing year, unless the IFQ assignment 
is changed by the Regional Director 
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within the fishing year because of an 
approved transfer or because all or part 
of the IFQ is sanctioned for violated 
rules of this part. 

(1) The annual allocation of IFQ to 
any person (person p) in any regulatory 
area (area a) will be equal to the product 
of the total allowable catch of halibut or 
sablefish by fixed gear for that area (after 
adjustment for purposes of the Western 
Alaska Community Development Quota 
Program) and the quotient of that 
person’s QS divided by the QS pool for 
that area. Overages will be subtracted 
from a person’s IFQ and underages (up 
to 5 percent) will be added pursuant to 

§ 676.17 of this part. Expressed 
algebraically, the annual IFQ allocation 
formula is as follows: 

IFQpa=l(fixed gear TAG. - CDQ reserve) x 
(QSp«/QS poola)] underage up to 5% of 
IFQ^ of preceding year, or - overage of 
IFQ^ of preceding year. 

(2) For purposes of calculating IFQs 
for any fishing year, the amount of a 
person’s QS and the amount of the QS 
pool for any area will be the amounts on 
record with the Alaska Region, NMFS, 
as of noon, Alaska local time, on 
December 31 of the previous year. 

(3) The Regional Director snail issue 
to each QS holder, pursuant to § 676.13 
of this part, an IFQ permit specifying 
the maximum amount of halibut and 
sablefish that may be harvested in a 
specified regulatory area and vessel 
category. Such IFQ permits will be sent 
by certified mail to each QS holder at 
the address on record for that person 
after the beginning of each fishing year 
but prior to the start of the annual IFQ 
fishing season. 

§ 676.21 Transfer of QS and IFQ. 

Any person that is allocated QS or 
IFQ, either initially or by subsequent 
approved transfer, may sell, lease, or 
otherwise transfer all or part of its QS 
or IFQ to another person only in 
accordance with the transfer restrictions 
and procedures described in this 
section. 

(a) The QS and IFQ assigned to any 
vessel category are not transferable to 
any other ligssel category. 

(b) The QS assigned to any catcher 
vessel category may be transferred only 
to individuals who are U.S. citizens and 
IFQ crew members. 

(c) Any person that receives title to 
QS by inheritance or court order must 
notify the Regional Director of such a 
transfer. Any person that receives QS in 
this manner may not use the IFQ 
resulting from it to harvest halibut or 
sablefish with fixed gear until such use 
is ratified by the Regional Director. 

(d) Transfers of catcher vessel QS 
approved by the Regional Director 


cannot be made subject to a lease or any 
condition of repossession or resale by 
the person transferring QS except as 
provided for leasing in paragraph (f) of 
this section or by court order. The 
Regional Director may request a copy of 
the sales contract or other terms and 
conditions of transfer between two 
persons as supplementary information 
to the transfer appUcation. 

(e) Transfer procedure. The transfer of 
QS or IFQ shall not be effective for 
purposes of harvesting halibut or 
sablefish until a transfer application is 
approved by the Regional Director and 
new IFQ permits are issued to the 
persons receiving and relinquishing the 
transferred QS or IFQ. The Regional 
Director shall provide a transfer 
application form to any person on 
request. Approved transfers will change 
the affected persons’ QS or IFQ accounts 
on the date of approval, and the persons 
applying for transfer will be provided 
new IFQ permits by mail posted on the 
date of approval unless another 
communication mode is requested on 
the transfer application. Disapproved 
transfer applicants will be similarly 
informed of the reason for disapproval. 

(1) Transfer approval criteria. A 
transfer of QS or IFQ by operation of 
law requires notification of the Regional 
Director pursuant to paragraph (c) of 
this section, but does not otherwise 
require approval of the Regional 
Director. Use of such IFQ will not be 
ratified, and any other transfer of QS or 
IFQ will not be approved, until the 
Regional Director has determined that: 

U) The person who is applying to 
transfer QS or IFQ is the same person 
that received the QS or IFQ either by 
initial allocation or subsequent 
approved transfer, or is a person that 
legally acquired the QS through 
inheritance or by court order; 

(ii) The person applying to receive 
transferred QS or IFQ has a transfer 
eligibility appUcation, containing 
currently accurate information, 
approved by the Remonal Director, 

(iii) The proposea transfer will not 
cause the person that would receive QS 
to exceed the use limits specified at 
§676.22 of this part; 

(iv) Both persons have their notarized 
signatures on the transfer application 
form, unless the transfer is by 
inheritance or by operation of law; 

(v) There are not fines dues and owing 
or outstanding permit sanctions 
resulting from Federal fishery violations 
involving either person; 

(vi) The person applying to receive 
transferred QS or IFQ currently exists; 
and 

(vii) Other pertinent information 
requested on the transfer application 


form has been supplied to the 
satisfaction of the Regional Director. 

(2) Transfer eligibility application. All 
persons who apply to receive QS or IFQ 
by transfer must have a transfer 
eligibility application, containing 
currently accurate information, 
approved by the Regional Director. The 
Regional Director shall provide a 
transfer eligibility application form to 
any person on request. Applicants may 
request either an Individui IFQ Crew 
Member Eligibility Application or a 
Corporate/Partnership or Other Entity 
Eligibility Application. Persons that are 
not individuals must resubmit a transfer 
eligibility application if there is a 
change in their corporate structure or 
membership as described in § 676.22 of 
this part. Approved transfer eligibility 
applicants will be informed by certified 
mail of their transfer eligibility. A 
disapproved transfer eligibility 
application will be returned to the 
applicant with an explanation of why 
the application was isapproved. 
Reasons for disapproval of a transfer 
eligibility application may include, but 
are not limited to: 

(i) Less than 150 days of experience 
at sea working as an IFQ crew member; 

(ii) Lack of comphance with the U.S. 
citizenship or corporate ownership 
requirements specified by the definition 
of “person” at § 676.2 of this part; 

(iii) An incomplete eligibility 
application; or 

(iv) Fines due and owing or 
outstanding permit sanctions resulting 
from Federal fishery violations. 

(f) Leasing QS (applicable until [insert 
date three years after the effective date 
of this section]). A person may transfer 
by lease no more than 10 percent of its 
total catcher vessel QS for any 
regulatory area to another person for any 
fishing year. A QS lease shall not have 
effect until approved by the Regional 
Director. The Regional Director shall 
change and reissue IFQ permits affected 
by an approved QS lease transfer. 
Approved QS leases must comply with 
all transfer requirements specified in 
this section. Applications to transfer by 
lease QS that is under sanction will not 
be approved. All lease transfers will 
cease to have effect on December 31 of 
the year in which they are approved. 

§676.22 Limitations on use of QS and IFQ. 

(a) The QS or IFQ specified for one 
regulatory area and one vessel category 
shall not be used in a different area or 
vessel category, except as provided in 
paragraph (i)(3) of this section. 

(b) Halibut IFQ cannot be used to 
harvest halibut with any gear other than 
the fishing gear authorized at 50 CFR 
301.16. Sablefish fixed gear IFQ cannot 
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be used to harvest sableflsh with trawl 
gear in any regulatory area, or with pot- 
and'line or pot-eind-longline gear in any 
re^latory area of the Gulf of Alaska. 

(c) Any individual who harvests 
halibut or sablefish with fixed gear 
must: 

(1) Have a valid IFQ card; 

(2) Be aboard the vessel at all times 
during fishing operations; and 

(3) Sign any required fish ticket or 
IFQ landing iji^rt for the amount of 
halibut or sablefish that will be debited 
against the IFQ associated with the IFQ 
card. 

(d) The requirement of paragraph (c) 
of this section for an individual IFQ 
card holder to be on board during 
fishing operations and to sign the IFQ 
landing report may be waived in the 
event of extreme personal emergency 
involving the IFQ user during a fishing 
trip. The waiving of these requirements 
shall apply only to IFQ halibut or 
sablefish retained on the fishing trip 
during which such emergency occurred. 

(e) Sablefish QS use. No person, 
individually or collectively, may use an 
amount of sablefish QS greater than 1 
percent of the combined total sablefish 
fixed gear TAG for the Gulf of Alaska 
and Bering Sea and Aleutian Islands 
regulatory areas, unless the amount in 
excess of 1 percent was received in the 
initial allocation of QS. In the regulatory 
area east of 140® east longitude, no 
person, individually or collectively, 
may use more than 1 percent of the total 
amount of QS for this area, unless the 
amount in excess of 1 percent was 
received in the initial allocation of QS. 

(f) Halibut QS use. Unless the amount 
in excess of the following limits was 
received in the initial allocation of 
halibut QS, no person, individually or 
collectively, may use more than: 

(1) One percent (0.01) of the total 
amount of halibut QS for regulatory area 
2C; 

(2) One-half percent (0.005) of the 
total amoimt of halibut QS for 
regulatory areas 2C, 3A, and 3B. 
combined; and 

(3) One-half percent (0.005) of the 
total amount of halibut QS for 
regulatory areas A4. 4B, 4C, 4D, and 4E, 
combined. 

(g) If transferred QS would result in 
an IFQ that is greater than the use limits 
specified in paragraphs (e) and (f) of this 
section, then any IFQ permit based on 
such QS will be issued for only the 
maximum IFQ allowed under these 
limits. 

(h) Vessel limitations. No vessel may 
be used, during any fishing year, to 
harvest: 

(1) More than one-half percent (0.005) 
of the combined total catch limits of 


halibut for regulatory areas 2C, 3A, 3B, 
4A, 4B, 4C, 4D, and 4E, except that, in 
regulatory area 2C, no vessel may be 
used to harvest more than one-half 
percent (0.005) of the halibut catch limit 
for this area; and 

(2) More than 1 percent (0.01) of the 
combined fixed gear TAG of sablefish 
for the Gulf of Alaska and Bering Sea 
and Aleutian Islands regulatory areas, 
except that, in the regulatory area east 
of 140® west longitude, no vessel may be 
used to harvest more than 1 percent of 
the fixed gear TAG of sablefish for this 
area. 

(3) Persons who received an approved 
IFQ allocation of halibut or sablefish in 
excess of these limitations may catch 
and retain all of their IFQ with a single 
vessel. 

(i) Use of catcher vessel IFQ. In 
addition to the requirements of 
paragraph (c) of this section, catcher 
vessel IFQ cards must be used only by 
the individual who holds the QS from 
which the associated IFQ is derived, 
except as provided in paragraphs (d) 
and (i)(l) of this section. 

(1) An individual who receives an 
initial allocation of catcher vessel QS 
does not have to be on board and sign 
IFQ landing reports if this individual 
owns the vessel on which IFQ sablefish 
or halibut are harvested, and is 
represented on the vessel by a master 
employed by the individual who 
received the initial allocation of QS. 

(2) The exemption provided in 
paragraph (i)(l) of this section does not 
apply to individuals who receive an 
initial allocation of catcher vessel QS for 
hailbut in regulatory area 2G or sablefish 
IFQ in the regulatory area east of 140® 
west longitude, and this exemption is . 
not transferable. 

(3) Gatcher vessel IFQ may be used on 
a freezer vessel, provided no frozen or 
otherwise processed fish products are 
on board at any time during a fishing 
trip on which catcher vessel IFQ is 
being used. A catcher vessel may not 
land any IFQ species as frozen or 
otherwise processed product. Processing 
of fish on the same vessel that harvested 
those fish using catcher vessel QS is 
prohibited. 

(j) Use of catcher vessel IFQ bv 
corporations and partnerships. A 
corporation or partnership that receives 
an initial allocation of catcher vessel QS 
may use the IFQ resulting from that QS 
and any additional QS acquired within 
the limitations of this section, provided 
the corporation or partnership owns the 
vessel on which its IFQ is used, and it 
is represented on the vessel by a master 
employed by the corporation or 
partnership that received the initial 


allocation of QS. This provision is not 
transferable. 

(1) A corporation or partnership, 
except for a publicly held corporation, 
that receives an initial allocation of 
catcher vessel QS must cease using its 
IFQ under the provisions of paragraph 
(1) of this section on the effective date 
of a change in the corporation or 
partnership from that which existed at 
the time of initial allocation. 

(2) For purposes of this paragraph, **a 
change in the corporation or 
partnership'* means the addition of any 
new shareholder(s) or partner(s), except 
that a court appointed trustee to act on 
behalf of a shareholder or partner who 
becomes incapacitated is not a change 
in the corporation or partnership. 

(3) The Regional Director must be 
notified of a change in a corporation or 
partnership as defined in this paragraph 
within 15 days of the effective date of 
the change. The effective date of change, 
for purposes of this paragraph, is the 
date on which the new shareholder(s) or 
partner(s) may realize any corporate 
liabilities or benefits of the corporation 
or partnership. 

(4) Gatcher vessel QS and IFQ 
resulting from that QS held in the name 
of a corporation or partnership that 
changes, as defined in this paragraph, 
must be transferred to an individual, as 
prescribed in § 676.21 of this part, 
before it may be used at any time after 
the effective date of the change. 

§ 676.23 Management areas. 

The requirements and provisions of 
this subpart govern the harvest of all 
halibut caught with fixed gear in any 
regulatory area, as defined at § 676.11 of 
this part, and the harvest of all sablefish 
caught with fixed gear in any regulatory 
area, as defined at § 676.11 of this part, 
except that sablefish harvested within 
Prince William Sound, or under a State 
of Alaska limited entry program, will 
not be considered as harvested from a 
regulatory area. 

§ 676.24 IFQ fishing season. 

(a) The fishing season(s) for IFQ 
halibut are established by the# 
International Pacific Halibut 
Gommission and codified at 50 CFR 
301.7. 

(b) Directed fishing for sablefish using 
fixed gear in any regulatory area may be 
conducted at any time during the period 
from 00:01 Alaska Standard Time on 
March 1 through 24:00 Alaska Standard 
Time on November 30. 

§ 676.25 Western Alaska Community 
Development Quota. 

(a) Halibut CDQ Program. The 
Secretary will annually withhold from 
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IFQ aliocation the proportions of the 
halibut catch limit that are specified in 
this paragraph for use as a community 
development quota (CDQ). Portions of 
the QDQ for each regulatory area may be 
allocated for the exclusive use of 
eligible western Alaska communities in 
accordance with Community 
Development Plans (GDPs) approved by 
the Governor of the State of Alaska in 
consultation with the Council and 
approved by the Secretary. The 
proportions of the halibut catch limit 
annually withheld for purposes of the 
CDQ program, exclusive of issued QS, 
are as follows for each area: 

(1) In the IPHC regulatory area 4B, 20 
percent of the annual halibut quota shall 
be made available for the halibut CDQ 
program to eligible communities 
physically located in or proximate to 
this regulatory area. For the purposes of 
this section, *‘proximate to" an IPHC 
regulatory area means within 10 
nautical miles from the point where the 
boundeiry of the IPHC regulatory area 
intersects land. 

(2) In regulatory area 4C, 50 percent 
of the halibut quota shall be made 
available for the halibut CDQ program to 
eligible communities physically located 
in regulatory area 4C. 

(3) In regulatory area 4D, 30 percent 
of the halibut quota shall be made 
available for the halibut CDQ program to 
eligible communities located in or 
proximate to IPHC management areas 
4D and 4E. 

(4) In regulatory area 4E, 100 percent 
of the halibut quota shall be made 
available for the halibut CDQ program to 
commimities located in or proximate to 
IPHC management area 4E. A trip limit 
of 6,000 pounds will apply to halibut 
CDQ harvesting in IPHC management 
area 4E. 

(b) Sablefish CDQ Program, In the 
notices of proposed and final harvest 
limit specifications required under 

§ 675.20(a) of this chapter, the Secretary 
will specify 20 percent of the fixed gear 
allocation of sablefish in each Bering 
Sea and Aleutian Islands subarea, as 
provided under §675.24(c) of this 
chapter, as a sablefish CDQ reserve, 
exclusive of issued QS. Portions of the 
CDQ reserve for each subarea may be 
allocated for the exclusive use of 
specific western Alaska communities in 
accordance with GDPs approved by the 
Governor in consultation with the 
Council and approved by the Secretary. 
The Secretary will allocate no more than 
12 percent of the total CDQ for all 
subareas combined to any one applicant 
with an approved CDQ application. 

(c) State of Alaska CDq 
responsibilities. Prior to granting 
approval of a CDP recommended by the 


Governor, the Secretary shall find that 
the Governor developed and approved 
the CDP after conducting at least one 
public hearing, at an appropriate time 
and location in the geographical area 
concerned, so as to allow all interested 
persons an opportunity to be heard. The 
hearing(s) on the CDP do not have to be 
held on the actual documents submitted 
to the Governor under paragraph (d) of 
this section. Such hearing(s) must cover 
the substance and content of the 
proposed CDP in such a manner that the 
general public, and particularly the 
affected parties, have a reasonable 
opportunity to understand the impact of 
the CDP. The Governor must provide 
reasonable public notice of hearing 
date(s) and location(s). Tlie Governor 
must make available for public review, 
at the time of public notice of the 
hearing, all State materials pertinent to 
the he€iring(s). The Governor must 
include a transcript or summary of the 
public hearing(s) with the Governor’s 
recommendations to the Secretary in 
accordance with §676.25. At the same 
time this transcript is submitted to the 
Secretary, it must be made available, 
upon request, to the public. The public 
hearing held by the Governor will serve 
as the public hearing for purposes of 
Secretarial review under § 676.25(e). 

(d) CDP application. The Governor, 
after consultation with the Council, 
shall include in his written findings to 
the Secretary recommending approval of 
a sablefish/halibut CDP, that the CDP 
meets the requirements of these 
regulations, ^e Magnuson Act, the 
Alaska Coastal Management Program, 
and other applicable law. At a 
minimiun, the submission must discuss: 
the determination of a community as 
eligible; information regarding 
community development, including 
goals and objectives; business 
information; and a statement of the 
managing organization’s qualifications. 
For purposes of this section, an eligible 
community includes any community or 
group of communities that meets the 
criteria set out in paragraph (f)(2) of this 
section. Applications for a CDP must 
include the following information: 

(1) Community development 
information. Community development 
information includes: 

(i) the goals and objectives of the CDP; 

(ii) The allocation of sablefish or 
halibut CDQ requested for each subarea 
defined at §675.2; 

(iii) The length of time that CDQ 
allocation will be necessary to,achieve 
the goals and objectives of the CDP, 
including a project schedule with 
measurable milestones for determining 
progress; 


(iv) The number of individuals to be 
employed under the CDP, the nature of 
the work provided, the number of 
employee-hours anticipated per year, 
and the availability of labor from the 
apnlicant’s commimity(ies); 

(v) Description of the vocational and 
educational training programs that a 
GDQ aliocation under the CDP would 
generate; 

(vi) Description of existing fishery- 
related infrastructure and how the CDP 
would use or enhance existing 
harvesting or processing capabilities, 
support facilities, and human resources; 

(vii) Description of how the CDP 
would generate new capital or equity for 
the applicant’s fishing or processing 
operations; 

(viii) A plan and schedule for 
transition from reliance on the CDQ 
allocation under the CDP to self- 
sufficiency in fisheries; and 
(ix) A description of short- and long¬ 
term benefits to the applicant from the 
CDQ allocation. 

(2) Business information. Business 
information includes: 

(i) Description of the intended method 
of harvesting the CDQ allocation, 
including the types of products to be 
produced; amounts to be harvested; 
when, where, and how harvesting is to 
be conducted; and names and permit 
numbers of the vessels that will be used 
to harvest the CDQ allocation; 

(ii) Description of the target market for 
sale of products and competition 
existing or known to be developing in 
the target market; 

(iii) Description of business 
relationships between all business 
partners or with other business 
interests, if any, including arrangements 
for management, audit control, and a 
plan to prevent quota overages. For this 
section, business partners means all 
individuals who have a financial 
interest in the CDQ project; 

(iv) Description of profit sharing 
arrangements; 

(v) Description of all funding and 
financing plans; 

(vi) Description of joint venture 
arrangements, loans, or other 
partnership arrangements, including the 
distribution of proceeds among the 
parties; 

(vii) A budget for implementing the 
CDP; 

(viii) A list of all capital equipment; 

(ix) A cash flow ana break-even 
analysis; and 

(x) A balance sheet and income 
statement, including profit, loss, and 
return on investment on all business 
ventures within the previous 12 months 
by the applicant and/or the managing 
organization. 
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(3) Statement of managing 
organization's qualifications, (i) 
Statement of the managing 
organization’s qualifications includes 
information regarding its management 
structure 6md key personnel, such as 
resumes and references; 

(ii) Description of how the managing 
organization is qualified to manage a 
CDQ allocation and prevent quota 
overages; For purposes of this section, a 
qualified managing organization means 
any organization or firm that would 
assume responsibility for managing all 
or part of the CDP and would meet the 
following criteria: 

(A) Documentation of support from 
each community represented by the 
applicant for a CDP through an official 
letter of support approved by the 
governing body of the community; 

(B) Documentation of a legal 
relationship between the CDP applicant 
and the managing organization that 
clearly describes the responsibilities 
and obligations of each party as 
demonstrated through a contract or 
other legally binding agreement; and 

(C) Demonstration of management and 
technical expertise necessary to carry 
out the CDP as proposed by the CDP 
application. 

(e) Secretarial review and approval of 
CDPs. (1) Upon receipt by the Secretary 
of the Governor’s recommendation for 
approval of proposed CDPs, the 
Secretary will review the record to 
determine whether the community 
eligibility criteria and the evaluation 
criteria set forth in paragraph (f) of this 
section have been met. The Secretary 
shall then approve or disapprove the 
Governor’s recommendation within 45 
days of its receipt. In the event of 
approval, the Secretary shall notify the 
Governor and the Council in writing 
that the Governor’s recommendations 
for CDPs are consistent with the 
community eligibility conditions and 
evaluation criteria under paragraph (fl 
of this section and other applicable law, 
including the Secretary’s reasons for 
approval. Publication of the decision, 
including the percentage of the sablefish 
and halibut CDQ reserves allocated to 
each CDP, and the availability of the 
findings, will appear in the Federal 
Register. The Secretary will allocate no 
more than 12 percent of the sablefish 
CDQ reserve to any one applicant with 
an approved CDP. A community may 
not concurrently receive more than one 
halibut CDQ or more than one sablefish 
CDQ, and only one application for each 
type of CDP per community will be 
accepted. 

(2j If the Secretary finds that the 
Governor’s recommendations for halibut 
and sablefish CDQ allocations are not 


consistent with the criteria set forth in 
these regulations and disapproves the 
Governor’s recommendations, the 
Secretary shall so advise the Governor 
and the Council in writing, including 
the reasons therefor. Publication of the 
decision will appear in the Federal 
Register. The CDP applicant may submit 
a revised CDP to the Governor for 
submission to the Secretary. Review by 
the Secretary of a revised CDP 
application will be in accordance with 
the provisions set forth in this section. 

(f) Evaluation criteria. The Secretary 
will approve the Governor’s 
recommendations for halibut and 
sablefish CDPs if the Secretary finds the 
CDPs are consistent with the 
requirements of these regulations, 
including the following: 

(1) Each CDP application is submitted 
in compliance with the application 
procedures described in § 676.25(d); 

(2) Prior to approval of a CDP 
recommended by the Governor, the 
Secretary will review the Governor’s 
findings as to how each community 
meets the following criteria for an 
eligible community in (f)(2) (i), (ii), (iii). 
and (iv). The Secretary has determined 
that the communities listed in Table 1 
at § 676.25 meet these criteria; however, 
communities that may be eligible to 
submit CDPs and receive halibut or 
sablefish CDQs are not limited to those 
listed in this table. For a community to 
be eligible, it must meet the following 
criteria: 

(i) The community must be located 
within 50 nautical miles from the 
baseline from which the breadth of the 
territorial sea is measured along the 
Bering Sea coast from the Bering Strait 
to the westernmost of the Aleutian 
Islands, or on an island within the 
Bering sea. A community is not eligible 
if it is located on the Gulf of Alaska 
coast of the North Pacific Ocean even if 
it is within 50 nautical miles of the 
baseline of the Bering Sea; 

(ii) The community must be certified 
by the Secretary of the Interior pursuant 
to the Native Claims Settlement Act 
(Pub. L. 92-203) to be a native village; 

(iii) The residents of the community 
must conduct more than one-half of 
their current commercial or subsistence 
fishing effort in the waters surrounding 
the community; and 

(iv) The community must not have 
previously developed harvesting or 
processing capability sufficient to 
support substantial groundfish fisheries 
participation in the BSAI, except if the 
community can show that benefits from 
an approved CDP would be the only 
w^ay to realize a return from previous 
investments. The communities of 


Unalaska and Akutan are excluded 
under this provision. 

(3) Each CDP application 
demonstrates that a qualified managing 
organization will be responsible for the 
harvest and use of the CDQ allocation 
pursuant to the CDP; 

(4) Each CDP application 
demonstrates that its managing 
organization can effectively prevent 
exceeding the CDQ allocation; and 

(5) The Governor has found for each 
recommended CDP that: 

(i) The CDP and the managing 
organization are fully described in the 
CDQ application, and have the ability to 
successfully meet the project milestones 
and schedule; 

(ii) The managing organization has an 
adequate budget for implementing the 
CDP, and that the CDP is likely to be 
successful; 

(iii) A qualified applicant has 
submitted the CDP application and that 
the applicant and managing 
organization have the support of each 
community participating in the 
proposed CDQ project as demonstrated 
through an official letter approved by 
the governing body of each such 
community; and 

(iv) The following factors have been 

considered: ^ 

(A) The number of individuals from 
applicant communities who will be 
employed under the CDP, the nature of 
their work, and career advancement; 

(B) The number and percentage of 
low-income persons residing in the 
applicant communities, and the 
economic opportunities provided to 
them through employment under the 
CDP; 

(C) The number of communities 
cooperating in the application; and 

(D) The relative benefits to be derived 
by participating communities and the 
specific plans for developing a self- 
sustained fisheries economy. 

(6) For purposes of this paragraph, 
“qualified applicant” means; 

(i) A local fishermen’s organization 
from an eligible community, or group'of 
eligible communities, that is 
incorporated under the laws of the State 
of Alaska, or under Federal law, and 
whose board of directors is composed of 
at least 75 percent resident fishermen of 
the community (or group of 
communities) that is (are) making an 
application; or 

(ii) A local economic development 
organization incorporated under the 
laws of the State of Alaska, or under 
Federal law, specifically for the purpose 
of designing and implementing a CDQ 
project, and that has a board of directors 
composed of at least 75 percent resident 
fishermen of the community (or group 
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of communities) that is (are) making an 
application. 

[7) For the purpose of this paragraph, 
“resident fisherman*' means an 
individual with documented 
commercial or subsistence fishing 
activity who maintains a mailing 
address and permanent domicile in the 
community and is eligible to receive an 
Alaska Permanent Fund dividend at that 
address. 

(8) If a qualified applicant represents 
more than one community, the board of 
directors of the applicant must include 
at least one member from each of the 
coramimities represented. 

(g) Monitoring of CDPs. (1) Approved 
CDPs for halibut and sablefish are 
required to submit annual reports to the 
Governor by June 30 of the year 
following CDQ allocation. At the 
conclusion of a CDP, a final report will 
be required to be submitted to the 
Governor by June 30 of the final year of 
CDQ allocation. Annual reports for 
CDPs will include information 
describing how the CDP has met its 
milestones, goals, and objectives. The 
Governor will submit an annual report 
to the Secretary on the final status of all 
concluding CDPs, and recommend 
whether allocations should be 
continued for these CDPs that are not 
yet concluded. The Secretary must 
notify the Governor in writing of receipt 
of the Governor’s annual report, 
accepting or rejecting the annual report 
and the Governor’s recommendations on 
the continuance of CDPs. If the 
Secretary rejects the Governor’s annual 
report, the ^cretary will return the 
Governor’s annual report for revision 
and resubmission to the Secretary. 

(2) If an applicant requests an increase 
in an existing halibut or sablefish CDQ 
allocation, the applicant must submit a 
new CDP application for review by the 
Governor and approval by the Secretary 
as described in paragraphs (d) and (e) of 
this section. 

(3) Amendments to a CDP will require 
written notification to the Governor and 
subsequent approval by the Governor 
and the Secretary before any change in 

a CDP can occur. The Governor may 
recommend to the Secretary that the 
request for an amendment be approved. 
The Secretary may notify the Governor 
in WTiting of approval or disapproval of 
the cunendment. The Governor’s 
recommendation for approval of an 
amendment will be deemed approved if 
the Secretary does not notify the 
Governor in writing within 30 days of 
receipt of the Governor’s 
recommendation. If the Secretary 
determines that the CDP, if changed, 
would no longer meet the criteria under 
paragraph (f) of this section, or if any of 


the requirements under § 675.27 would 
not be met, the Secretary shall notify the 
Governor in writing of the reasons why 
the amendment cannot be approved. 

(i) For the purposes of this section, 
amendments are defined as substantial 
changes in a CDP, including, but not 
limited to, the following: 

(A) any change in the relationships 
among the business partners; 

(B) Any change in the profit sharing 
arrangements among the business 
partners, or any change to the budget for 
the CDP; or 

(C) Any change in management 
structure of the project, including any 
ch^ge in audit procedures or control 

(ii) Notification of an amendment to a 
CDP shall include the following 
information: 

(A) Description of the proposed 
change, including specific pages and 
text of the CDP that will be changed if 
the amendment is approved by the 
Secretary; and 

(B) Explanation of why the change is 
necessary and appropriate. The 
explanation should identify which 
findings, if any, made by. the Secretary 
in approving the CDP may need to be 
modified if the amendment is approved. 

(h) Suspension or termination of a 
CDP. (1) The Secretary may, at any time, 
partially suspend, suspena, or terminate 
any CDP, upon written recommendation 
of the Governor setting out his reasons, 
that the CDP recipient is not compl 3 dng 
with these regulations. After review of 
the Governor’s recommendation and 
reasons for a partial suspension, 
suspension, or termination of a CDP, the 
Secretary will notify the Governor in 
writing of approval or disapproval of the 
Governor’s recommendation. In the 
event of approval of the Governor’s 
recommendation, the Secretary will 
publish an announcement in the 
Federal Register that the CDP has been 
partially suspended, suspended, or 
terminated along with reasons therefor. 

(2) The Secretary also may partially 
suspend, suspend, or terminate any CDP 
at any time if the Secretary finds a 
recipient of a CDQ allocation pursuant 
to the CDP is not complying with these 
regulations or other regulations or 
provisions of the Magnuson Act or other 
applicable law or if the Fishery 
Management Plan for the Groundfish 
Fishery of the Bering Sea and Aleutian 
Islands Area is amended. Publication of 
suspension or termination will appear 
in the Federal Register along with the 
reasons therefor. 

(3) The annual report for multi-year 
CDPs, which is required imder 
paragraph (g) of this section, will be 
used by the Governor to review each 
CDP to determine if the CDP and CDQ 


allocation thereunder should be 
continued, decreased, partially 
suspended, suspended, or terminated 
under the following circumstances: 

(i) If the Governor determines that the 
CDP will successfully meet its goals and 
objectives, the CDP may continue 
wdthout any Secretarial action. 

(ii) If the Governor determines that a 
CDP has not successfully met its goals 
and objectives, or appears unlikely to 
become successful, the Governor may 
submit a recommendation to the 
secretary that the CDP be partially 
suspended, suspended, or teiminated. 
The Governor must set out in writing 
his reasons for recommending 
suspension or termination of the CDP. 
After review of the Governor’s 
recommendation and reasons therefor, 
the Secretary will notify the Governor in 
writing of approval or disapproval of his 
recommendation. The Secretary would 
publish a notice in the Federal Register 
that the CDP has been suspended or, 
with reasons therefor, terminated. 

(1) Compensation for CDQ allocations. 
(1) The Regional Director will 
compensate persons that receive a 
reduced hahbut IFQ in regulatory areas 
4B, 4C, 4D, or 4E because of the nalibut 
CDQ program by adding halibut QS 
from IPHC management areas 2C, 3A, 
and 3B. This compensation of halibut 
QS from areas 2C, 3 A, and 3B will be 
allocated in proportion to the amount of 
halibut IFQ foregone due to the CDQ 
allocation authorized by this section. 

(2) The Regional Director will 
compensate persons that receive a 
reduced sablefish IFQ in any subarea of 
the Bering Sea and Aleutian Islands 
management area because of the 
sablefish CDQ program by taking 
sablefish QS from the Federal reporting 
areas of the Gulf of Alaska and 
allocating it in proportion to the loss 
suffered by persons in the BSAI area. 
Such additional compensation of 
sablefish QS will be ^located in 
proportion to the amoimt of sablefish 
IFQ fo^one due to the CDQ allocation 
authorized by this section. 

(j) Limitation on use of CDQ. (1) 
Directed fishing for halibut with fixed 
gear under an approved CDQ allocation 
may begin on the effective date of the 
allocation, except that CDQ fishing may 
occur only during the fishing periods 
specified in 50 CFR 301.7. Directed 
fishing of sablefish with fixed gear 
under an approved CDQ allocation may 
begin on the effective date of the 
allocation, except that CDQ directed 
fishing may occur only during the IFQ 
fishing season specified in § 676.24 of 
this part. 

(2J CDQ permits. The Regional 
Director will issue a COQ permit to the 




managing organization responsible for 
carrying out an approved CDQ project 
\ CDQ permit will authorize the 
managing operation identified on the 
permit to harvest halibut or sablefish 
with fixed gear from a specified area, A 
copy of the CDQ permit must be carried 
on any fishing vessel operated by or for 
the managing organization, and be made 
available for inspection by an 
authorized officer. Each CDQ permit 
will be non-transferable and will be 
effective for the duration of the CDQ 
project or until revoked, suspended, or 
modified. 

(3) CDQ cards. The Regional Director 
will issue CDQ cards to all individuals 
named on an approved CDP application 
Each CDQ card will identify a CDQ 
permit number and the individual 
authorized by the mana^ng 
organization to land halibut or sablefish 
for debit against its CDQ allocation. 

(4) No person may alter, erase, or 
mutilate any CDQ permit or card or 
registered buyer permit issued under 
this section. Any such permit or card 
that has been intentionally altered, 
erased, or mutilated will be invalid. 

(5) All landings of halibut or sablefish 
harvested under an approved CDQ 
project must be landed by a person with 
a registered buyer permit, and reported 
as prescribed in §676.14 of this part. 

Table 1.—Communities Initially 
Determined To Be Eligible To Apply for 
Community Development Quotas 


2. False Pass 

3. Nelson Lagoon 

4. Nikolski 

5. St. George 

6. St. Paul 

Bering Strait 

1. Brevig Mission 

2. Diomede/Inalik 

3. Elim 

4. Gambell 

5. Golovin 
6 Koyuk 

I. Nome 

8. Savoonga 

9. Shaktoolik 

10. St. Michael 

II. Stebbins 

12. Teller 

13. Unalakleet * 

14. Wales 

15 White Mountain 
Bristol Bay 

1. Alegnagik 

2. Clark’s Point 

3. Dillingham 

4. Egegik 

5. Ekuk 

6. Manokotak 
7 Naknek 

8. Pilot Point/Ugashik 
9 Port Heiden/Meschick 

10. South Naknek 

11. Sovonoski/King Salmon 

12. Togiak 

13. Twin Hills 

Southwest Coastal Lowlands 


Aleutian Region 
1 Atka 


1. Alakanuk 
2 Cdiefomak 


3. Chevak 

4. Eek 

5. Emmonak 

6. Goodnews Bay 

7. Hooper Bay 

8. Kipnuk \ 

9. Konglganak j 

10. Kotlik i 

11. Kwigillingok i 

12. Mekoryuk i 

13. Newtok ' ; 

14. Nightmute 

15. Platinum i 

16. Quinhagak 

17. Scammon Bay 

18. Sheldon’s Point 

19. Toksook Bay 

20. Tununak 

21. Tuntutuliak 

§ 676.26 Appeal procedure. [Reserved] 

(FR Doc. 92-29193 Filed 11-27-92; 4:57 pml 
B1UJNQ CODE 3510-a-M 
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AGENCY FOR INTERNATIONAL 
DEVELOPMENT 

Loan Guarantees to Israel; Investment 
Opportunity 

The Government of Israel (the **GOr’) 
wishes to select managing underwriters 
for the structuring and sale of U.S. 
Agency for International Development 
{‘‘A.I.D.^O-guaranteed loans. The A.LD.- 
guaranteed loans have been authorized 
by Public Law 102-391, and are being 
provided in connection with Israel’s 
extraordinary humanitarian effort to 
resettle and absorb immigrants into 
Israel from the republics of the former 
Soviet Union, Ethiopia and other 
countries. 

The legislation authorizes the 
guaranty by A.LD. of up to $10 billion 
principal amount of loans over the next 
five years, with a maximum of $2 billion 
in loans, offered in one or more 
tranches, to be guaranteed in each of the 
five fiscal years. This Notice is in 
connection with the GOFs selection of 
managing imderwriters for the initial 
offering contemplated to be made under 
the five-year auAorization, 

The GOI would like to receive 
proposals from Interested underwriters 
on an expedited basis. Proposals must 
be submitted in accordance with a 
Request for Proposals available from the 
GOI, by December 23,1992. For 
information regarding the submission of 
proposals, please contact Mr. Eliahu Zir- 
Zitouk, Chief Fiscal Officer, Ministry of 
Finance of the Government of Israel, 350 
Fifth Avenue, New York, NY 10118 (fax: 
212/736-2759). 

To accomplish the GOI’s objectives, 
the GOPs lead manager must at a 
minimum: 

1. Perform and discuss with the GOI 
and its financial advisor a complete 
quantitative analysis of the cash 
flows generated by the proposed 
structures and proposed pricing of 
securities; 

2. Obtain any credit ratings applicable 


to the proposed sale transaction; 

3. Complete the underwTiting of all 
securities offered for sale on a 
negotiated basis; 

4. Establish and maintain a post-sale 
trading market for the securities; 

5. Coordinate all activities relating to 
the proposed financing plan with 
the GOI and its financial advisor; 
and 

6. Assist the GOI in securing the 
services of any necessary service 
providers such as trustee or fiscal 
agent, accountant, printer, etc. 

Selection of underwriters and the 
terms of the loans are initially subject to 
the individual discretion of the GOI and 
thereafter subject to approval by A.I.D. 
In order to be eligible for selection as a 
managing underwriter, an institution 
must be a member of the National 
Association of Securities Dealers, and 
otherwise meet the legal requirements 
for serving in such role. 

The full repayment of the loans will 
be guaranteed by A.I.D. To be eligible 
for an A.I.D. guaranty, the loans must be 
repayable in full no later than the 
thirtieth anniversary of the 
disbursement of the principal amount 
thereof. The A.I.D. guaranty will be 
backed by the full faith and credit of the 
United States of America and will be 
issued pursuant to authority in Section 
226 of the Foreign Assistance Act of 
1961, as amend^. Disbursements under 
the loans will be subject to certain 
conditions required of the GOI by A.I.D. 
as set forth in agreements between 
A.I.D. and the GOI. 

Additional information regarding 
A.I.D.’s responsibilities in this guaranty 
program can be obtained from the 
undersigned: Room 3328, New State, 
Washington, DC. 20523-0030, 
Telephone: 202/647-6504. 

Dated; November 30,1992. 

Michael G. Kitay, 

Assistant General Counsel, Agency for 
International Development. 

[FR Doc. 92-29369 Filed 12-2-92; 8:45 am] 
BILUNQ CODE 8116-01-11 


DEPARTMENT OF COMMERCE 

Acting Affecting Export Privileges; 
Reza Panjtan Amiri, et al. 

In the matter of: Reza Panjtan Amiri, also 
known as Ray Amiri, individually with 
addresses at 13165 E. Essex Drive, Cerritos, 


California 90701, and, c/o Pars Hafezeh, 
Mirdamadi Avenue, Mohsseni Square, 
Famaz Street, Second Avenue, No. 5, Suite 
31, Tehran, Iran, and doing business as Ray 
Amiri Computer Consultants, also known as 
RACC and CCC Inc. with addresses at 1411 
5th Street, Suite 303, Santa Monica, 
California 90401 and Heinrichstrasse 9-11, 
D-6000 Frankfurt 1, Germany, respondents. 

Renewal of Order Temporarily Denying 
Export Privileges 

Procedural Background 

On November 12,1991,1 issued an 
order temporarily denying the export 
iprivileges of Reza Panjtan Amiri, also 
know as Ray Amiri (Amiri), Mohammad 
Danesh, also know as Don Danesh 
(Danesh), and Ray Amiri Computer 
Consultants (RACC)' for 180 days. 56 
FR 58553 (November 20,1991). This 
order was issued pursuant to the 
provisions of section 788.19 of the 
Export Administration Regulations 
(currently codified at 15 CFR parts 768- 
99 (1991) (the Regulations), issued 
pursuant to the &q)ort Administration 
Act of 1979, as amended (currently 
codified at 50 U.S.C. app. § 2401-20 
(1991)) (Act).2 

On May 8,1992,1 granted a short 
extension of the TDO at the request of 
the parties. 57 FR 21057 (May 18,1992). 
On May 29,1992, after considering the 
submissions of the parties, I renewed 
the TDO for 180 days. 57 FR 24242 
(June 8,1992).^ the TDO is set to expire 
on November 25,1992, unless again 
renewed. 

On November 6,1992, the Office of 
Export Enforcement of this Department 
(the Department), requested that the 
order be renewed again as to Amiri.** 
Amiri has filed no opposition to the 
request for renewal. 

Factual Background 

The factual basis for the previous 
issuance and renewal of the TDO is set 
forth in the Federal Register notices 


’ RACC is a sole proprietorship of Amiri. 
Accordingly, all references to Amiri include RACC. 

*The Act expired on September 30,1990. 
Executive Order 12730 (55 FR 40373, October 2, 
1990) invoked the International Emergency 
Economic Powers Act (50 U.S.C 1701-06 (1991)), 
continuing in effect the Regulations, and, to the 
extent permitted by law, the provisions of the Act. 

’Amiri appealed the renewal of the TDO. That 
appeal is now with the United States courts. No 
decision has yet been issued in that appeal. 

♦ The Department has not requested a renewal of 
the TDO as to Danesh since, among other things, he 
is currently incarcerated. Accordingly, the TDO as 
to Danesh will expire on November 25,1992. 
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identified above. Since the last renewal, 
however, events have reinforced the 
factual basis for TDO. Amiri has failed 
to appear at several dates for his 
sentencing on the export-related charges 
to which he pled guilty. He is currently 
a fugitive. Additionally, the Department 
states that it has more evidence that 
Amiri has not abided by the terms of the 
TDO and that his protestations on this 
subject in the prior renewal process 
were False. The Department also 
submitted evidence that Amiri has 
renamed his company as CXX Inc.^ 

Discussion 

The Department continues to make a 
sufficient showing that a temporary 
denial order is necessary in the public 
interest to prevent an imminent 
violation of the Act and the Regulations, 
The prior evidence on this point is 
enhanced by Amines fugitive status and 
the evidence of this attempts 
circumvent the TDO, 

The Department’s evidence supports a 
conclusion that Amiri has a disdain for 
the Act and the Regulations. 
Consequently, renewal of the order as to 
Amiri and RACC is appropriate. 

Findings 

Based xm the record in this matter, I 
find that an order temporarily denying 
the export privileges of Reza Panjtan 
Amiri, edso known as Ray Amiri, 
individually and doing business as Ray 
Amiri Computer Consultants, also 
known as RACC and CCC Inc., is 
necessary in the public interest to 
prevent an imminent violation of the 
Act and the Regulations and to give 
notice to companies in the United States 
and abroad to cease dealing with Amiri, 
Ray Amiri Computer Consultants, 

RACC, CCC Inc. in goods and technical 
data subject to the Act and the 
Regulations, in order to reduce the 
substantial likelihood that Amiri, Ray 
Amiri Computer Consultants. RACC. 
and CCC Inc. will continue to engage in 
activities that are in violation of the Act 
and the Regulations. 

Order 

It is hereby ordered: 

I. All outstanding individual 
validated licenses in which Amiri, Ray 
Amiri Computer Consultants. RACC, or 
CCC Inc. appear or participate, in any 
manner or capacity, are here^ revoked 
and shall be returned forthwi^ to the 
Office of Export Licensing for 


^ Although Amiri renamed hit company, he 
continues to engage in business as RACXI as weii 
Accordingly, the renewed TDO identifies both 
RACC and GOC Inc. as denied parties. In addition, 
a new address for RACC has been published by the 
Departmoit 


cancellation. Further, all of Amiri’s, Ray 
Amiri Computer Consultants’s, RACC’s, 
and CCC Inc.’s privileges of 
participating, in any manner or 
capacity, in any special licensing 
procedure, including, but not limited to, 
distribution licenses, are hereby 
revoked, 

n. For a period of 180 days beginning 
on November 26,1992, Reza Panjtan 
Amiri, also known as Ray Amiri, 
individually with addresses at 13165 E. 
Essex Drive, Cerritos. California 90701, 
and c/o Pars Hafezeh, Mirdamadi 
Avenue. Mohsseni Square, Famaz 
Street, Second Avenue, No. 5, suite 31, 
Tehran. Iran, and doing business as Ray 
Amiri Computer Consultants, also 
known as RACC and CCC Inc., with 
addresses at 1411 5th Street, suite 303, 
Santa Monica, California 90401, and 
Heinrichstrasse 9-11, D-6000 Frankfurt 
1, Gennany, and all their successors, 
assignees, officers, partners, 
representatives, agents, and employees, 
hereby are denied all privileges of 
participating, directly or indirectly, in 
any manner or capacity, in any 
transaction in the United States or 
abroad involving any commodity or 
technical data exported tjr to be 
exported from the United States, in 
whole or in part, and subject to the 
Regulations. Without limiting the 
generality of the foregoing, 
participation, either in the United States 
or abroad, shall include participation, 
directly or indirectly, in any manner or 
capacity: (i) As a party or as a 
representative of a party to any export 
license application submitted to the 
Department; (ii) in preparing or filing 
with the Department any export license 
application or request for reexport 
authorization, or tmy document to be 
submitted therewith; (iii) in obtaining 
from the Department or using any 
veilidated or general export lic8n.se, 
reexport authorization, or other export 
control document; (iv) in carrying on 
negotiations with respect to, or in 
receiving, ordering, buying, selling, 
delivering, storing, using, or disposing 
of, in whole or in p€Lrt, sny commodities 
or technical data exported or to be 
exported from the United States and 
subject to the Regulations; and (v) in 
financing, forwarding, transporting, or 
other servicing of sudi commodities or 
technical data. 

nL After notice and opportunity for 
comment as provided in section 
788.3(c), any person, firm, corporation, 
or business organization related to 
Amiri and/or his companies, Ray Amiri 
Computer Consultants, RACC, and CCC 
Inc., by affiliation, ownership, control, 
or position of responsibility in the 
conduct of trade or related services may 


also be subject to the provisions of this 
Order. 

rV. As provided by section 787.12(a) 
of the Regulations, without prior 
disclosure of the facts to and specific 
authorization of the Office of Export 
Licensing, in consultation with the 
Office of Export Enforcement, no person 
may directly or indirectly, in any 
manner or capacity: (i) ^ply for, 
obtain, or use any license. Shipper’s 
Export Declaration, bill of lading, or 
other export control document relating 
to an export or reexport of commodities 
or technical data by, to, or for another 
person then subject to an order revoking 
or denying his export privileges or then 
excluded from practice before the 
Bureau of Export Administration; or (ii) 
order, buy, receive, use, sell, deliver, 
store, dispose of, forward, transport, 
finance, or otherwise service or 
participate: (a) In any transaction which 
may involve any commodity or 
technical data exported or to be 
exported from the United States; (b) in 
any reexport thereof; or fc) in any other 
transaction which is subject to the 
Export Adrainistration Regulations, if 
the person denied export privileges may 
obtain any benefit or have any interest 
in, directly or indirectly, any of these 
transactions, 

V. In accordance with the provisions 
of Section 788.19(e) of the Regulations, 
any respondent may. at any time, appeal 
this temporary denial order by filing 
with the Office of the Administrative 
Law Jiidge/Export Control. U.S. 
Department of Commerce, room H-4017. 
14th Street and Constitution Avenue 
NW.. Washington. DC 20230. a full 
written statement in support of the 
appeal. 

VI. This order is effeaive on 
November 26,1992, and shall remain in 
effect for 180 days. 

VII. In accordance with tlie provisions 
of section 788.19(dJ of the Regulations, 
the Department may seek renewal of 
this temporary denial order by filing a 
written request not later than 20 days 
before the expiration date. Any 
respondent may oppose a request to 
renew this temporary denial order by 
filing a written submission with the 
Assistant Secretary for Export 
Enforcement, which must be received 
not later than seven days before the 
expiration date of this order. 

A copy of this order shall be served 
on each respondent and this order shall 
be published in the Federal Register 
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Dated: November 25,1992. 

Douglas E. Lavin, 

Acting Assistant Secretary for Export 
Enforcement 

(FR Doc. 92-29331 Filed 12-2-92; 8:45 amj 
BILUNG CODE 3810-0T-M 


Economic Development 
Administration 

Petitions by Producing Firms for 
Determination of Eiiglbltity To Apply 
for Trade Adjustment Assistance 

AGENCY: Economic Development 
Administration (EDA), Commerce. 


ACTION: To give firms an opportunity to 
comment. 


Petitions have been accepted for filing 
on the dates indicated from the firms 
listed below. 


Firm name 

Address 

Date petition 
accepted 

Twin Disc. IncorDorated . 

1328 Racine Street. Racine. Wl 53403- 
1758. 

245 N. Main Street, Lambertville, NJ 
08530. 

10/19/92 

Advanced Cerametrics incorporated.. 

10/21/92 

Kroy, Incorporated. 

14555 North Hayden Road, Scottsdale. 
AZ 85260. 

10/21/92 

US Aprons. Inc... 

1200 Jackson Street. Sidney, NE 69162 . 

10/21/92 

ADL Circuits, Incorporated 

1081 Shary Circle. Cof>cord, CA 94518 .. 

11/02/92 

BNZ Materials, Inc.. 

6901 South Pierce Street, #260 Littleton, 
CO 80123. 

11/02/92 

Jersey Specialty Co., Inc. 

Burgess Place. P.O. Box 248, Wayne, NJ 
07470. 

11/03/92 

Lake States Footwear. Irx:. 

10620 N. Port Washington Road, 
Mequon, Wl 53092. 

11/03/92 

Zenith Controls. Inc. 

830 West 40th Street Chicago, IL 60609 

11/04/92 

Hallmark Circuits. In. 

5330 Eastgate Mall Road, San Diego, CA 
92121-2899. 

11/04/92 

Nel Frequency Controls, Inc. 

357 Beloit Street. Burtlr)gton, Wl 53105 .. 

11/05/92 

Kerr Mltlwork & Manufacturing, Inr 

801 Main Street. P.O. Box 461, 
Lockwood. MO 65682. 

11/05/92 

4-Ace Enterprises Company. 

9931 Harwin Drive, Suite 146, Houston, 
TX 77036. 

11/05/92 

Clifton Steel Company ... 

8950 Dutton Drive, Twlnsburg, OH 44087 

11/10/92 

Horizon Sportswear, Inc. 

200 Horton. Elkmont AL 35fi?n 

11/10/92 

11/10/92 

Nordon Tool A Mold. Inc. 

691 Exchange Street Rochester, NY 
14608. 

Recordex Manufacturing, Inc. 

Anderson & E. Main St., Box 848, 

11/10/92 

Key Tronic Corporation. 

Swalnsboro, GA 30401. 

4424 N. Sullivan Road, Spokane, WA 
99214-0687. 

11/10/92 

Hemstreet Tool and Die, Inc. 

599 South Bay Road, North Syracuse, 
NY 13212. 

11/10/92 

North Gratiot Rose Garder>s, Inc.. 

44701 N. Gratiot, Mt. Clemens, Ml 48043 

11/13/92 

Micro Hybrid Dimensions. Inc. 

230 South Siesta Lane, Tempe, AZ 
85281-3027. 

11/16/92 

Frequency Electronics, Irv:. 

55 Charles Lindbergh Boulevard, Mitchel 

11/16/92 


Field, NY 11553. 



Product 


Transmission, clutches, marine transmissions, torque convert¬ 
ers and parts of transmission equipment. 

Textile wear parts and high temperature supercoriduclors. 

Printing cartridges for labeling machines. 

Aprons, hats and bow ties. 

Electronics—printed circuit boards. 

Calcium silicate and fiber cement, Inculating board, fire brick 
and counter tops. 

MIsc.—Coaxial cable. 

Footwear—houseslippers. 

Transfer switches, parallel switching gear, contactors and tim- 
ers/clocks. 

Electronics—printed circuit boards. 

MIsc.—quartz crystals. 

Wood Products—wood doors. 

Personal safety products—back and wrist supports. 

Parts for asphalt paving, wear plates and crusher liners and 
structural steel. 

Apparel—jackets for premium Incentive Industries and base¬ 
ball caps. 

Plastic roller assemblies for copiers and plastic shock absort>- 
ers for the automobile. 

High-speed audio tape duplication equipment, tape recorders, 
and reformatters. 

Computer keyboards, video game cartridges & keyboard ac¬ 
cessories. 

Metal parts for AC compressors and special machinery for 
cathode-ray picture tubes. 

Flowers—cut flowers and flower buds of a kind suitable for 
bouquets. 

Electronics—thick film hybrid circuits. 

Electronics—Oslllators, microwave semiconductors, time and 
frequency generating Ir^struments. 


The petitions were submitted 
pursuant to Section 251 of the Trade Act 
of 1974 (19 U.S.C. 2341). Consequently, 
the United States Department of 
Commerce has initiated separate 
investigations to determine whether 
increased imports into the United States 
of articles like or directly competitive 
with those produced by each firm 
contributed importantly to total or 
partial separation of the firm’s workers, 
or threat thereof, and to a decrease in 
sales or production of each petitioning 
firm. 

Any party having a substantial 
interest in the proceedings may request 
a public hearing on the matter. A 
request for a hearing must be received 
by the Trade Adjustment Assistance 
Division, room 7023, Economic 


Development Administration, U.S. 
Department of Commerce, Washington, 
DC 20230, no later than the close of 
business of the tenth calendar day 
following the publication of this notice. 

The Catalog of Federal Domestic 
Assistance official program number and title 
of the program under which these petitions 
are submitted is 11.313, Trade Adjustment 
Assistance. 

Dated: November 25,1992. 

Kathleen W. Lawrence, 

Deputy Assistant Secretary for Program 
Operations. 

(FR Doc. 92-29293 Filed 12-2-92; 8:45 am) 
BILUNQ CODE 36tO>24-M 


National Oceanic and Atmospheric 
Administration 

Endangered Species; Permits 

AGENCY: National Marine Fisheries 
Service (NMFS), NOAA, Commerce. 
ACTION: Notice of receipt of application 
for scientific research permit (P770^64). 

Notice is hereby given that the 
National Marine Fisheries Service 
(NMFS), Coastal Zone and Estuarine 
Studies Division, Northwest Fisheries 
Science Center, 2725 Montlake 
Boulevard East, Seattle, Washington, 
98112—2097, has applied in due form for 
a Permit to take endangered and 
threatened species as authorized by the 
Endangered Species Act of 1973 (16 
U.S.C. 1531-1543) and the National 
Marine Fisheries Service regulations 
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governing endangered fish and wildlife 
permits (50 CFR part 217-227). 

The applicant requests authorization 
to conduct the following two studies: (1) 
Miller Sands/Pillar Rock in-water 
restoration (Habitat Restoration Study) 
and (2) Modification of beach 
nourishment dredged-material disposal 
sites in the lower Columbia River to 
reduce juvenile salmonid stranding 
(Stranding Study). Listed fish affected 
would include up to 1 juvenile snake 
river sockeye {Oncorhynchus nerka), 36 
juvenile spring/summer snake river 
Chinook (O. tshawytscha) and 9 juvenile 
fall Chinook (O. tshawytscha). These 
fish would be captured in a small purse 
seine. Handling mortality is expected to 
be low (0.2%). These numbers are 
requested for each year over a four year 
period. 

Written data or views, or requests for 
a public hearing on this appUcation 
should be submitted to the Director, 
Office of Protected Resources, National 
Marine Fisheries Service. 1335 East- 
West Hwy., room 8268, Silver Spring, 
MD 20910, within 30 days of the 
publication of this notice. Those 
individuals requesting a hearing should 
set forth the specific reasons why a 
hearing on this particular application 
would be appropriate. The holding of 
such hearing is at the discretion of the 
Assistant Administrator for Fisheries. 

All statements and opinions contained 
in this application ar summaries of 
those of the Applicant and do not 
necessarily reflect the views of the 
National Marine Fisheries Service. 

Documents submitted in connection 
with the above application are available 
for review by interested persons in the 
following offices by appointment: 

Office of Protected Resources, 

National Marine Fisheries Service. 1335 
East-West Hwy.. Suite 8268, Silver 
Spring, MD 20910 (301/713-2322); and 

Environmental and Technical 
Services Division, National Marine 
Fisheries Service, 911 North East 11th 
Ave., room 620, Portland, OR 97232 
(503/230-5400). 

Dated: November 20.1992. 

Michael F.TUlman. 

Acting Director, Office of Protected Resources, 
National Marine Fisheries Service. 

(FR Doc. 92-29261 Filed 12-2^2; 8:45 am) 
BILUNQ CODE 3610-22-M 


National Technical Information Service 

Notice of Prospective Grant of 
Exclusive Patent License 

This is notice in accordance with 33 
U.S.C. 209(cHl) and 37 CFR 
404.7(a)(l)(i) that the National 


Technical Information Service (NTIS), 
U.S. Department of Commerce, is 
contemplating the grant of an exclusive 
license in the United States to practice 
the invention embodied in U.S. Patent 
No. 5,025,796 (Serial No. 7-278,355), 
titled “Apparatus and Methods for 
Determining in Vivo Response to 
Thermal Stimulation in an Unrestrained 
Subject,” to Stoelting Co., having a 
place of business in Wood Dale, IL. The 
patent rights in this invention have been 
assigned to the United States of 
America. 

The prospective exclusive license will 
be royalty-bearing and will comply with 
the terms and conditions of 35 U.S.C. 

209 and 37 CFR 404.7. The prospective 
exclusive Ucense may be granted unless, 
within sixty days from the date of this 
published Notice, NTIS receives written 
evidence and argument which establish 
that the grant of the license would not 
be consistent with the requirements of 
35 U.S.C. 209 and 37 CFR 404.7. 

U.S. Patent No. 5,025,796 describes a 
method for discerning a peripherally- 
mediated response to thermal 
simulation caused by a drug in an 
mirestrained subject whereby it can be 
determined if the drug acts substantially 
hke a placebo. Also disclosed is a 
method of determining the response to 
thermal stimulation caused by a drug in 
an unrestrained subject by determining 
the difference between the drug 
withdrawal latency time period and the 
placebo withdrawal latency time period. 
Also disclosed is a method of discerning 
a peripheral response to thermal 
stimulation in an unrestrained subject 
by comparing the withdrawal latency 
time period of one site with that of a 
second site. 

The availabihty of Patent No. 
5,025,796 for licensing was published in 
the Federal Register, Vol. 56 No. 220, p. 
57877 (November 14.1991). A copy of 
the above-identified patent may be 
purchased from the Commissioner of 
Patents and Trademarks, Box 9, 
Washington, DC 20231 for $3.00 
(payable by check or money order). 

Inquiries, comments and other 
materials relating to the contemplated 
license must be submitted to Neil L. 
Mark, Office of Federal Patent 
Licensing, NTIS, Box 1423, Springfield, 
VA 22151. Properly filed competing 
applications received by the NTIS in 
response to this notice will be 
considered as objections to the grant of 
the contemplated license. 

Douglas J.^ Campion. 

Acting Director, Office of Federal Patent 
Licensing. 

(FR Doc, 92-29332 Filed 12-2-92; 8:45 am) 
BILUNQ CODE S61(M>4-4i 


DEPARTMENT OF DEFENSE 
Office of the Secretary 
FTS2000 Program 

AGENCY: Defense Information Systems 
Agency, DOD. 

ACTION: Notice. 

SUMMARY: Sources Sought. The Federal 
Telecommimication System 2000 
{FTS2000) Program was established as a 
result of a contract award to AT&T and 
Sprint to provide inter-city 
telecommunications services for Federal 
agencies. Legislation making the use of 
FTS2000 mandatory for Federal 
agencies requires the Administrator of 
Cfeneral Services to report to Congress 
by March 1,1993 whether the FTS2000 
procurement is producing prices that 
allow the Government to satisfy its 
requirements in the most cost effective 
manner. The Inter-Agency Management 
(Council (IMG) acts as an advisory body 
to the Administrator of General Services 
for FTS2000. A subcommittee of the 
IMG chaired by Dennis W. Groh has 
been formed to provide oversight for a 
cost comparison study. The services of 
two private industry vendors have been 
acquired to support the project. The 
vendors have determined that it would 
be valuable to obtain input regarding 
inter-city telecommunications costs 
from private providers of 
telecommimications services. They are 
especially interested in input from a 
variety of business communities—retail; 
banking; medical; travel; imiversities— 
telecommunications. The information 
obtained will be used for comparison 
purposes with the most recent prices 
that the Government has negotiated for 
FTS2000. The committee is specifically 
seeking information such as contract 
duration, volume discounts, minimum 
dollar requirements and features that are 
uniquely tailored for specific customers. 

All information received will be 
treated as confidential. All persons who 
have access to the information have 
signed required non-disclosure 
certifications to insure the proprietary 
nature of any information received. Any 
information should be provided by 
December 1,1992. To participate in the 
survey, call Lauma Hansen, Institute of 
Defense Analyses, at (703) 845-2204. 

DATE: November 16,1992. 

ADDRESSES; DECCO/RA. Scott AFB IL 
62225-830a 

FOR FURTHER INFORMATION CONTACT; 
Dennis Groh, (618) 256-9100. 








Dated: November 30.1992, 

L.M. Bynum, 

Alternate OSD Federal Begister Liaison 
Officer, Department of Defense. 

IFR Doc, 92-29311 Filed 12-2-92; 8:45 amj 
BILUNQ CODE 381(M>1-M 

Defense Science Board Task Force on 
Submarine Service Ufe; Meeting 

ACTION: Cancellation of Meeting. 

SUMMARY: The meeting notice for the 
Defense Science Board Task Force on 
Submarine Service Life scheduled for 30 
November, 1992, as published in the 
Federal Register (Vcl. 57, No. 201, Page 
47455, Friday, October 16,1992, FR 
Doc. 92-25138) has been cancelled. 

Dated; November 30,1992. 

Linda M. Bynum, 

Alternate OSD Federal Begister Liaison 
Officer, Department of Defense. 

(FR Doc. 92-29310 Filed 12-2-92; 8:45 am) 
BU-UNQ CODE 3010-01-11 


Defense Advisory Committee on 
Service Academy Athletic Programs 

Pursuant to Public Law 92-463, 
notice is hereby given that a meeting of 
the Defense Advisory Committee on 
Service Academy Athletic Programs is 
scheduled to be held from 8:30 a.m. to 
4:30 p.m. on February 17,1993 and 
from 8:30 a.m. to 11:30 a.m. on February 

18.1993. The meeting will be held in 
room 301, Kickover Hall, United States 
Naval Academy, Annapolis, Maryland. 
The purpose of the meeting is to review 
the administration of athletic programs 
at the US Military, Naval and Air Force 
Academies. Persons desiring to make 
oral presentations or submit written 
statements for consideration at the 
Committee meeting must contact 
Captain Mark A. Zamberlan, Accession 
Policy, Office of the Assistant Secretary 
of Defense (Force Management and 
Personnel), room 2B271, The Pentagon, 
Washington, DC 20301-4000, telephone 
(703) 697—9272, no later than February 

1.1993. 

Dated: November 30,1992. 

L.M Bynum, 

Alternate OSD Federal Begister Liaison 
Officer, Department of Defense. 

IFR Doc 92-29309 Filed 12-2-^2; 8:45 am] 
BILUNQ CODE 301<M>1-M 


DELAWARE RIVER BASIN 
COMMISSION 

Notice of Commission Meeting, Public 
Hearing and Public Briefings 

Notice is hereby given that the 
Delaware River Basin Commission will 
hold a public hearing on Wednesday, 
December 9,1992. The hearing will be 
part of the Commission's business 
meeting which is open to the public and 
scheduled to begin at 1 p.m. in the Lord 
Delaware Room of the Harbour League 
Club at 800 Hudson Square, Camden, 
New Jersey. 

An informal conference session 
among the Commissioners and staff will 
be open for public observation at 9:30 
a.m. in the Directors Room of the 
Harbour League Club and will include 
discussions on the status of 
Pennsylvania water-conserving 
plumbing fixtures' legislation; 
Commission-States' monitoring 
contracts and Scenic Rivers water 
quality protection proposed regulations. 

The subjects of the hearing will be as 
follows: 

Proposed Amendments to 
Administrative Manual^Rules of 
Practice and Procedure Relating to 
Commission Review of Electric 
Generation or Cogeneration Projects 

Norice was given in the October 8, 

1992 issue of the Federal Register that 
the Commission would hold a public 
hearing on December 9,1992 to receive 
comments on a proposed amendment to 
its Rules of Practice and Procedure in 
relation to review of electric generation 
or cogeneration projects. The 
amendment would add a new category 
of projects for review under Section 3.8 
of the Compact: Electric generating or 
cogenerating facilities designed to 
consumptively use in excess of 100,000 
gallons per day of water during any 30- 
day period. 


Applications for Approval of the 
Following Projects Pursuant to Article 
10.3, Article 11 and/or Section 3.8 of the 
Compact 

1. Holdover Project: Perkiomen 
Township D-91^3 CP. An application 
for approval of a ground water 
withdrawal project to supply up to 4.3 
million gallons (mg)/30 aays of water to 
the applicant's distribution system from 
new Well No. 4, end to increase the 
existing withdrawal limit of 1.95 mg/30 
days from all wells to 7.8 mg/30 days. 
The project is located in Perkiomen 
Township, Montgomery County in the 
Southeastern Pennsylvania Ground 
Water Protected Area. 

2. Baldwin Hardware Corporation D- 
67^2 Renewal. An application for the 


renewal of a ground water withdrawal 
project to supply up to 15.13 mg/30 
days of water to the applicant’s 
manufacturing facility, and also as part 
of the applicant's ground water 
decontamination program, from Well 
Nos. 1-5. Approximately 0.5 million 
gallons per day (mgd) of effluent will 
continue to be discharged to the 
Schuylkill River after treatment by the 
applicant's existing industrial 
wastewater treatment plant. 

Commission approval on August 5,1987 
was limited to five years. The applicant 
requests that the total withdrawal from 
all wells remain limited to 15.13 mg/30 
days. The project is located in the City 
of Reading, Berks County, Pennsylvania. 

3. Lehi^ton Water Authority 6^9-93 
CP. A surfece water withdrawal project 
that entails the withdrawal of up to 1.6 
mcd from a proposed intake on the 
L^igh River to be located just upstream 
of the Borough of Lehighton in 
Mahoning Township, Carbon Coimty, 
Pennsylvania, and near the confluence 
of Long Run. The Authority will 
continue to serve Lehighton and 
Weissport Boroughs and portions of 
Mahoning and Franklin Townships, all 
in Carbon Coimty. There will be a 
decrease of permitted with^awal on 
Pine Run and Long Run frt)m a total 
combined withdrawal of 2.2 mgd to 1.6 
mgd; and the total combined 
withdrawal for all intakes, existing and 
proposed, limited to 1.6 mgd. The 
Aumority's reservoirs and intake on 
Long Run are l(x:ated approximately 2 
miles upstream of the Long Run 
confluence with the Lehigh River in 
Franklin Township. The Authority's 
reservoir and intake on Pine Run are 
located just east of the Pennsylvania 
Turnpike Northeast Extension in Penn 
Forest Township near the northernmost 
tip of Franklin Township. 

4. Wrightstown Municipal Utilities 
Authority D-9a-8d CP. A sewage 
treatment plant (STP) upgrade project to 
provide advanced secondary treatment 
facilities at the applicant's existing 0.20 
mgd capacity STP. The STP will 
continue to discharge treated effluent to 
North Run, a tributary of Cross wicks 
Creek, via the existing outfall structure. 
The STP is located in the Borough of 
Wrightstown, Burlington County, New 
Jersey. 

5. Borough of Alburtis D-91-42 CP. 

An application for approval of a ground 
water withdrawal project to supply up 
to 2.25 mg/30 days of water to the 
applicant's distribution system from 
new Well No. 4, and to increase the 
existing withdrawal limit of 4.5 mg/30 
days from all wells to 6.5 mg/30 days. 

The project is located in Alburtis 
Borough, Lehigh County, Pennsylvania. 
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6. Exeter Township Municipal 
Authority D-92-3 CP. A sewage 
treatment plant (STP) modification and 
expansion project that entails enlarging 
and converting the existing extended 
aeration process STP, rated at a 3.9 mgd 
average capacity, to an activated sludge 
process capable of treating 1.2 mgd, and 
construction of a new activated sludge 
STP to be operated in parallel to the 
existing STP at 5.9 mgd for a total 
expansion to 7.1 mgd. The expanded 
secondary STP project will continue to 
serve Exeter Township, Saint Lawrence 
Borough and a portion of Lower Alsace 
Township, all in Berks County, 
Pennsylvania. The treated effluent will 
continue to discharge to the Schuylkill 
River firom both the existing outfall at 
1.2 mgd and via a new outfall at 5.9 
mgd. The new outfall will include a 
multiple port diffuser located 
approximately 300 feet upstream of the 
existing outfall. 

7. Circuit Foil USA D-92-21. An 
application for approval of a proposed 
industrial wastewater treatment plant 
(I\VTP) to treat approximately 48,000 
gallons per day (gpd) of process 
wastewater generated by the applicant’s 
metallic copper foil manufacturing 
operation. The existing IWTP (0.3 mgd) 
which currently discharges to an 
unnamed tributary of Mile Hollow 
Brook, will no longer be used by Circuit 
Foil USA, and the new IWTP will 
discharge to Crosswicks Creek. The 
proposed IWTP will provide an 80 
percent reduction in the volume of 
waste water discharged due to process 
water recovery and recycle. The IWTP 
will be located just west of Route 130 
and approximately 2000 feet northeast 
of the City of Bordentown’s corporate 
limits, in the Township of Bordentown, 
Burlington County, New Jersey. 

8. Avondale Borough Sewer Authority 
0-92-45 CP. A sewage treatment plant 
(STP) modification project to improve 
the quality of treated effluent at the 
applicant's existing 0.30 mgd secondary 
STP and to reduce hydraulic 
overloading. The average treatment 
capacity will remain at 0.30 mgd. The 
STP will continue to serve the Borough 
of Avondale and is located on the east 
bank of Indian Run, to which it 
discharges, approximately 300 feet 
above its confluence with East Branch 
White Clay Creek in the Borough of 
Avondale. Chester County, 
Pennsylvania. 

9. General Foods USA D-92-53. An 
application for approval of a ground 
water withdrawal project to supply up 
to 23.0 mg/30 days of water to the 
applicant's industrial facility from 
existing Well Nos, 1, 2 and 3. and to 
increase the existing withdrawal limit 


from all wells of 13.608 mg/30 days to 
23.0 mg/30 days. The project is located 
in the City of Dover, Kent County, 
Delaware. 

10, Stockertown Borough Sewage 
Treatnnent Plant D-92-71 CP. A 
proposal to construct a new 86,500 gpd 
sewage treatment plant (STP) to serve 
the Borough of Stockertown. The STP 
will provide secondary biological 
treatment via facultative lagoons 
followed by a tertiary sand filter and 
ultraviolet disinfection prior to 
discharge to Little Bushkill Creek. The 
STP is located just west of Little 
Bushkill Creek approximately 1000 feet 
upstream of its confluence with 
Bushkill Creek, in Stockertown 
Borough, Northhapton County, 
Pennsylvania. 

Documents relating to these items 
may be examined at the Commission’s 
offices. Preliminary dockets are 
available in single copies upon request. 
Please contact George C. Elias 
concerning docket-related questions. 
Persons wishing to testify at this hearing 
are requested to register with the 
Secretary prior to the hearing. 

• * * * * 

The Delaware River Basin 
Commission has scheduled public 
briefings on proposed revisions to the 
Delaware River Basinwide Drought 
Operations Plan. 

The briefings will be held as follows: 
December 9.1992 at 4 p.m. at the 
Harbour League Club, 800 Hudson 
Square, Camden, New Jersey, 

December 16,1992 at 7 p.m. at Tusten 
Town Hall, Bridge Street (Route 52), 
Narrowsburg. New York. 

December 17,1992 at 7 p.m. at 
Bethlehem Towm Hall, 10 East Church 
Street. Bethlehem, Pennsylvania. 

The Commission’s Flow Management 
Technical Advisory Committee has 
developed a revised plan which 
incorporates the additional 22.9 billion 
gallons of water supply storage to be 
provided by the Francis E. Walter 
Reservoir Modification Project. The 
revised plan is proposed to replace both 
the current basinwide and lower basin 
drought operating plans once the F.E. 
Walter modifications are in place. 

With the modification of the F.R. 
Walter Reservoir and the recent 
completion of Merrill Creek Reservoir, 
the lower basin storage available for 
repelling salt water intrusion, control of 
water quality, flow maintenance and 
depletive water use makeup would 
more than double. This additional lower 
basin storage would provide additional 
water for salinity control in the 
Delaware Estuary, and would result in 
considerably fewer drought emergencies 


basinwide. The revised plan of 
operation would also result in reduced 
impacts to recreation at Beltsville, Blue 
Marsh and Nockamixon Reservoirs. 

The public briefings will present 
discussions of the proposal’s purposes, 
premises and specific operating criteria. 
The proposal is contained in a report 
entitled "Proposed Delaware River 
Basinwide Drought Operations Plan 
(Revised)*’, October 1992. Copies of this 
report will be available at the briefings, 
or by contacting Christopher Roberts. 
Public Information Officer at the 
Commission. 

It is the Commission’s intent to 
consider all comments received at the 
public briefings before proposing the 
adoption of revisions to the 
Commission’s regulations. Public 
hearings on any proposed regulatory 
amendments will be scheduled 
following public notice by the 
Commission. Again, any adopted 
amendments would not become 
effective until the Water Reservoir 
modifications are completed. Contact: 
Christopher Roberts. Public Information 
Officer, at (609) 883-9500 X205, 

Dated: November 24.1992. 

Susan M. Weisman, 

Secretary. 

[FR Doc. 92-29333 Filed 12-2-92; 8:45 am] 
BILUNQ CODE 6360-01-M 


DEPARTMENT OF EDUCATION 
[CFDA No.: 84.235Q] 

Special Projects and Demonstrations 
for Providing Vocational Rehabilitation 
Services to Individuals With Severe 
Handicaps; Transitional Rehabilitation 
Services for Handicapped Youth With 
Special Needs; Notice Extending the 
Closing Date for Transmittal of 
Applications for New Awards for Fiscal 
Year (FY) 1993 

Deadline for Transmittal of 
Applications: The closing date for 
applications is extended from November 
30, 1992 to December 21,1992. 

On September 21,1992, the 
Department of Education published in 
the Federal Register (57 FR 43504, 
43522, and 43524) a notice inviting 
applications under Special Projects and 
Demonstrations for Providing 
Vocational Rehabilitation Services to 
Individuals with Severe Handicaps— 
Transitional Rehabilitation Services for 
Handicapped Youth with Special 
Needs, 

It has come to the Department’s 
attention that the combined application 
package provided to potential 
applicants did not identify and include 
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the appropriate regulations for this 
competition. The correct regulations, 34 
CFR part 376, include the criteria for 
evaluating applications and other 
requirements that differ significantly 
from the 34 CFR part 373 regulations 
cited in the application package. The 
regulations for 34 CFR part 378 will be 
sent to potential applicants who have 
already received the application 
package and will be inserted in the 
application package for future 
distribution. 

The purpose of this notice is to extend 
the deadline date for transmittal of 
applications to enable potential 
applicants who may have received the 
incorrect regulations to have sufficient 
time to complete their proposals. 

Deadline for Intergovernmental 
Review: Febnia^ 19,1993. 

For Applications: Telephone: (202) 
205-9343. 

For Information Contact: Thomas 
Finch, U.S. Department of Education, 
400 Maryland Avenue. SW., room 3315, 
Switzer Building. Washington, DC 
20202. Telephone: (202) 205-9796. 

Program Authority: 29 U.S.C 777a(c). 

Dated: November 25,1992, 

Robert R. Davila, 

Assistant Secretary, Office of Special 
Education and Rehabilitative Services. 

[FR Doc. 92-29285 Filed 12-2-92; 8:45 am] 
BILUNG CODE 4000-01^ 


Meeting; National Assessment 
Governing Board 

AGENCY: National Assessment 
Governing Board; Education. 

ACTION: Notice of teleconference 
meeting. 

SUMMARY: This notice sets forth the 
schedule and proposed agenda of a 
forthcoming meeting of the Executive 
Committee of the National Assessment 
Governing Board. TTiis notice also 
describes the functions of the Board. 
Notice of this meeting is required under 
section 10(a)(2) of the Federal Advisory 
Committee Act. This document is 
Intended to notify the general public of 
their opportunity to attend. 

DATE: December 18,1992. 

TIME: 11 a.m. (e.s.t.) 

LOCATION: 800 North Capitol Street. 
Suite 825, Washington, DC. 

FOR FURTHER INFORMATION CONTACT: 
Mary Ann Wilmer, Operations Officer, 
National Assessment Governing Board, 
Suite 825,800 North Capitol Street, 
NW., Washington, DC, 20002-4233, 
Telephone: (202) 357-6938. 
SUPPLEMENTARY INFORMATION: The 
National Assessment Governing Board 


is established imder section 406(i) of the 
General Education Provisions Act 
(GEPA) as amended by section 3403 of 
the National Assessment of Educational 
Progress Improvement Act (NAEP 
Improvement Act), title III-C of the 
Augustus F. Hawldns—Robert T. 

Stafford Elementary and Secondary 
School Improvement Amendments of 
1988 (Pub. L, 100-297), (20 U.S.C. 
1221e-l). 

The Board is established to formulate 
policy guidelines for the National 
assessment of Educational Progress. The 
Board is responsible for selecting 
subject areas to be assessed, developing 
assessment objectives, identifying 
appropriate achievement goals for each 
grade and subject tested, and 
establishing standards and procedures 
for interstate and national comparisons. 

The Executive Committee of the 
National Assessment Governing Board 
will meet December 18,1992 from 11 
a.m. until 12:30 p.m. Because this is a 
teleconference meeting, facilities will be 
provided so the public will have access 
to the Committee’s deliberations. The 
purpose of this meeting is to take action 
on the Nominations Committee’s 
recommendations for filling the 
impending vacancy in the category of 
Governor or former Governor 
(Republican) in the Board membership. 
Also, the Committee will select the site 
of the November, 1993 meeting of the 
full Board. 

Records are kept of all Board 
proceedings and are available for public 
inspection at the U.S. Department of 
Education, National Assessment 
Governing Board. Suite 825, 800 North 
Capitol Street, NW., Washington, DC, 
from 8:30 a.m. to 5 p.m. 

Dated: November 30,1992. 

Roy Tniby, 

Executive Director, National Assessment 
Governing Board. 

(FR Doc, 92-29346 Filed 12-2-92; 8:45 am] 
BCLMO CODE 4000-01-41 


DEPARTMENT OF ENERGY 

Morgantown Energy Technology 
Center; Rnanclal Aasiatance Award to 
the University of Missouri 

AGENCY: Morgantown Energy 
Technology Center (METC). U.S. 
Department of Energy (DOE). 

ACTION: Notice of acceptance of an 
imsolicited financial assistance 
application for Grant award. 

SUMMARY: Based upon a determination 
made pursuant to 10 CFR 
600.7(b)(2)(i)(D) the DOE, Morgantown 
Energy Technology Center, gives notice 


of its plans to award a thirty-six month 
Grant to the University of Missouri, 
Rolla, Missouri in the amount of 
$185,000 per year. 

FOR FURTHER INFORMATION CONTACT: 
Crystal A. Sharp, 107, U.S. Department 
of Energy, Morgantown Energy 
Technology Center, P.O. Box 880, 
Morgantown. West Virginia 26507- 
0880, Telephone (304) 291-4386, 
Procurement Request No. 21- 
93MC29224.000. 

SUPPLEMENTARY INFORMATION: The 
objective of this program is to develop 
a low cost solid oxide fuel cell 
interconnect material that sinters in the 
presence of the electrolyte and cathode. 
Three primary tasks have been 
identified to meet this objective. These 
tasks involve the S 5 mthesis of the 
powder, tape preparation, sintering and 
cosintering processing, and materials 
characterization. 

Dated: November 25,1992. 

Louie L. Calaway, 

Director, Acquisition and Assistance Division, 
Morgantown Energy Technology Center. 

(FR Doc, 92-29345 Filed 12-2-92; 8:45 am] 
BILUNQ CODE MSO-Ot-M 


Federal Energy Regulatory 
Commission 

[Docket Nos. ER93-196-000, et oLJ 

Boston Edison Co., et al.; Electric 
Rate, Small Power Production, and 
Interlocking Directorate Rlings 

November 25,1992. 

Take notice that the following filings 
have been made with the Commission: 

1. Boston Edison Company 
(Docket No. ER93-196-000] 

Take notice that on November 17, 
1992, Boston Edison Company (Boston 
Edison) of Boston, Massachusetts, filed 
under the provisions of section 205 of 
the Federal Power Act a twenty-year 
contract (the Contract) under whicdi 
Boston Edison will provide base- 
intermediate Contract Demand power 
and related energy to the Reading 
Municipal Light Department (RMLD). 
Boston Edison states that the new 
Contract supersedes Boston Edison’s 
present FPC Electric Tariff, Volume No. 
1 under which RMLD currently receives 
Contract Demand service. 

Boston Edison, with RMLD’s 
concurrence, requests an effective date 
of September 1.1992, for the new 
Contract. This effective date is specified 
by the terms of the Contract, 

The Contract provides for the 
continuation of the Contract Demand 
service previously furnished RMLD 
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under the Tariff but changes certain 
terms and conditions. The chief 
differences between the Tariff and , 
Contract are that the Contract 
estabhshes a method and prohibits 
changes in the method for determining 
an annual fixed Demand Rate for the 
period September 1,1992 through 
October 31, 2002, specifies the annual 
volumes of service to be provided 
during each year, provides a method of 
determining the Demand Rate on a cost 
of service basis in the period 2002- 
2012, and provides that the Contract is 
intended to remain in effect until 
October 31, 2012. 

Boston Edison states that the filing 
has been posted and has been served 
upon the affected customer and the 
Massachusetts Department of Public 
Utilities. 

Comment date: December 10,1992, in 
accordance with Standard Paragraph E 
at the end of this notice. 

2, Consolidated Edison Company of 
New York, Inc. 

(Docket No. ER93-215-0001 

Take notice that on November 18, 
1992, Consolidated Edison Company of 
New York, Inc. (Con Edison) tendered 
for filing a Rate Schedule and four 
Supplements constituting an agreement 
for the construction £md operation of the 
East Fishkill Substation for the Power 
Authority of the State of New York (the 
“Authority’*). Rate Schedule can be 
made effective as of December 6,1983, 
Supplement No. 1 as of January 28, 

1985, Supplement 2 as of March 11, 
1985, Supplement No. 3 as of March 28, 
1985 and Supplement No. 4 as of May 
1,1987. 

Con Edison states that a copy of this 
filing has been served by mail upon the 
Authority. 

Comment date: December 10.1992, in 
accordance with Standard Paragraph E 
at the end of this notice. 

3. Consolidated Edison Company of 
New York, Inc. 

(Docket No, ER93-214-0001 

Take notice that on November 18, 
1992, Consolidated Edison Company of 
New York, Inc. (Con Edison) tendered 
for filing a Rate Schedule and a 
Supplement constituting agreements for 
the construction, operation and 
maintenance of a 345 kV transmission 
line from Bowline Point to Ladentown 
for the benefit of Con Edison and 
Orange and Rockland Utilities, Inc. 
(“Orange & Rockland**). Con Edison has 
requested a waiver of notice 
requirements so that the Rate Schedule 
and Supplement can be made effective 
as of June 8,1970. 


Con Edison states that a copy of this 
filing has been served by mail upon 
Orange & Rockland, 

Comment date: December 10,1992, in 
accordance with Standard Paragraph E 
at the end of this notice. 

4 . Montana Power Company 
(Docket No. ER93-216-000) 

Take notice that on November 18, 

1992, The Montana Power Company 
(Montana) tendered for filing with the 
Federal Energy Regulatory Commission 
pursuant to 18 CFR 35.13 Service 
Schedule F-3 to Rate Schedule FERC 
No, 3, an “Interconnection Agreement 
between The Montana Power Company, 
Idaho Power Company and Utah Power 
& Light Company. Montana requests 
that the Commission (a) accept the 
Schedule for filing, to be effective on 
March 20.1975: and (b) grant a waiver 
of notice pursuant to 18 CFR 35,11, so 
as to allow the filing of the Schedule 
less than 60 days prior to the date on 
which service under the Schedule is 
commenced. 

A copy of the fifing was served upon 
Idaho Power Company and PacifiCorp. 

Comment date: December 10,1992, in 
accordeuice with Standard Paragraph E 
at the end of this notice. 

5. Puget Sound Power & Light Company 
(Docket No. ER93-169-000) 

Take notice that on November 17, 
1992, Puget Sound Power & Light 
Company (Puget) tendered for fifing, as 
an initial rate schedule, “Agreement for 
Cogeneration Project** between Puget 
and Texaco Refining and Marketing, Inc. 
(the Agreement), containing provisions 
for construction of facilities, power 
purchase by Puget or parallel operation 
of facilities, A copy of the fifing was 
served upon Texaco Refining and 
Marketing, Inc. 

Comment date: December 9,1992, in 
accordance with Standard Paragraph E 
at the end of this notice, 

6. Puget Sound Power & Light Company 
(Docket No. ER93-168-0001 

Take notice that on November 17, 
1992, Puget Sound Power & Light 
Company (Puget) tendered for fifing 
information relating to service under 
Rate Schedule FERC No. 82 or 
construction, relocation, operation, 
maintenance or ownership of facilities 
by Puget or the United States 
Department of Navy (Navy). A copy of 
the fifing was served upon the Navy. 

Comment date: December 9,1992, in 
accordemce with Standard Paragraph E 
at the end of the notice. 


7. Florida Power & Light Company 

[Docket Nos. ER92-143-003 and EL92-21- 
000 ) 

Take notice that on November 17, 

1992. Florida Power & Light Company 
(FP&L) tendered for fifing its 
compliance fifing pursuant to the 
Commission’s letter order issued on 
October 8,1992 in the above-referenced 
dockets. 

Comment date: December 10,1992, in 
accordance with Standard Paragraph E 
at the end of this notice. 

8. Louisville Gas and Electric Company 
[Docket No. ER92-853-000] 

Take notice that Louisville Gas and 
Electric Company (LG&E) and Southern 
Indiana Gas and Electric Company 
(SIGECO) by letter dated November 17, 
1992, tendered for fifing an amendment 
to their filing dated September 21,1992. 
The original fifing was the Seventh 
Supplemental Agreement to the 
interconnection agreement between 
SIGECO and LG&E. 

The amendment responds to 
Commission staff s comments by 
revising certain prices charged to LG&E 
by SIGECO in certain rate schedules, 

A copy of the amended filing was 
served upon the Kentucky Public 
Service Commission and the Indiana 
Utility Commission. 

Comment date: December 10,1992, in 
accordance with Standard Paragraph E 
at the end of this notice. 

9. Northern Indiana Public Service 
Company 

[Docket No. ER92-649-0001 

Take notice that on November 19, 
1992, Northern Indiana Public Service 
Company (NIPSCO) tendered for fifing 
Amendment No. 3 to its fifing which as 
made on June 17,1992, in Docket No, 
ER92-649-000, 

This filing was made in order to 
extend facilities to Indiana Municipal 
Power Agency’s (IMPA) customer, 
Rensselaer, and to make available to 
them several new Service Schedules for 
their operations. 

During staff’s review of this fifing, 
they have asked several questions about 
the Unscheduled Power Rate and the 
cost justification of the proposed rates. 

This fifing is being made to respond 
to staffs questions. 

Copies of this fifing have been served 
upon all of the parties and the Indiana 
Utility Regulatory Commission. 

Comment date: December 10,1992, in 
accordance with Standard Paragraph E 
at the end of this notice. 
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10. The United Illuminating Company 


[Docket No. ER93-201-000J 

Take notice that on November 18, 

1992, The United Illuminating Company 
(UI) filed a change in a short-term, 
coordination transaction involving the 
sale of capacity entitlements to Green 
Mountain Power Corporation (GMP). 
Under the original agreement, dated 
April 27,1992, GMP was purchasing 
10,000 KW of capacity through April 30, 

1993. This amount will be increased to 
15,000 KW for the period December 31, 
1992 through March 31,1993. No other 
terms of the original agreement have 
been changed. 

Copies of the filing were mailed to 
GMP. 

Comment date: December 10,1992, in 
accordance with Standard Paragraph E 
at the end of this notice. 

11. Philadelphia Electric Company 
[Docket No. ER93-198-000J 

Take notice that on November 18, 

1992, Philadeljphia Electric Company 
(PE) tendered for filing as an initial rate 
under section 205 of the Federal Power 
Act and part 35 of the regulations issued 
thereunder, a Memorandum of 
Understanding—Maintenance and 
Repair of Delaware River Crossing 
("Memorandum^') between PE and 
Atlantic City Electric Company ("ACE") 
dated January 15,1963, and two 
supplements thereto. 

PE requests that the Commission 
allow this Memorandum to become 
effective as of January 1,1963. 

PE states a copy of this filing has been 
sent to ACE and will be furnished to the 
Pennsylvania Public Utility Commission 
and the Jersey Board of Regulatory 
Commissioners. 

Comment date: December 10,1992, in 
accordance with Standard Paragraph E 
at the end of this notice. 

12. Consolidated Edison Company of 
New York, Inc. 

[Docket No. ER93-208-OOOJ 

Take notice that on November 18, 

1992, Consolidated Edison Company of 
New York, Inc. (Con Edison) tendered 
for filing a Rate Schedule and 
Supplement constituting an agreement 
for the ownership, construction, 
operation and maintenance of the PJM 
Facilities for the benefit of Con Edison 
and Orange and Rockland Utilities, Inc. 
(Orange & Rockland). Con Edison has 
requested waiver of the notice 
requirements so that the Rate Schedule 
and Supplement can be made effective 
as of May 1,1970 and December 12, 

1972. 


Con Edison states that a copy of this 
filing has been served by mail upon 
Orange & Rockland. 

Comment date: December 10,1992, in 
accordance with Standard Paragraph E 
at the end of this notice. 

13. Public Service Company of New 
Hampshire 

(Docket No. ER93-224-000) 

Take notice that on November 18, 
1992, Public Service Company of New 
Hampshire (PSNH) tendered for filing 
various interconnection agreements. 

PSNH states that these filings are in 
response to the Commission's recent 
Florida Power Corp. order and tlie 
amnesty period established thereunder 
for interconnection-related agreements. 

Comment date: December 10,1992, in 
accordance with Standard Paragraph E 
at the end of this notice. 

14. Louisville Gas and Electric 
Company 

[Docket No. ER93-225-000j 
Take notice that Louisville Gas and 
Electric Company (LG&E) on November 
19,1992, tendered for filing as an initial 
Rato Schedule on Interchange 
Agreement dated November 9,1992 
between LG&E and Oglethorpe Power 
Corporation (Oglethorpe), to replace the 
Power Sales Agreement between LG&E 
and Oglethorpe. 

The Interchange Agreement 
establishes schedules for the sale of 
Power and Energy between LG&E and 
Oglethorpe. This Agreement contains 
Schedule A, Emergency Energy, 

Schedule B, Oglethorpe Power and 
Energy, Schedule C, Oglethorpe 
Delivery of Third Party Purchases, 
Schedule D, Louisville Power and 
Energy, and Schedule E, Louisville 
Delivery of Third Party Purchases. 

A copy of the filing was served upon 
the Kentucky Public Service 
Commission. 

Comment date: December 10,1992, in 
accordance with Standard Paragraph E 
at the end of this notice. 

15. PaciflcCorp 
(Docket No. ER92-471-0041 
Take notice that PacifiCorp on 
November 16,1992, tendered for filing, 
in compliance with the Commission's 
letter dated October 8,1992, a 
compliance report showing the refunds 
forwarded to all of PacifiCorp’s 
wholesale and wheeling customers 
which were due refunds as a result of 
the May 1,1992 Settlement Agreement 
under Docket No. ER91-471-000. 

Copies of this filing were furnished to 
all affected customers and to each state 
commission within whose jurisdiction 


these customers distribute and sell 
electric energy at retail. 

Comment date: December 10,1992, in 
accordance with Standard Paragraph E 
at the end of this notice. 

13. Pennsylvania Electric Company 
[Docket No. ER93-199-000) 

Take notice that Pennsylvania Electric 
Company on November 18,1992, 
tendered for filing proposed changes in 
its Federal Energy Regulatory 
Commission Electric Service Tariff (No. 
FPC-70). The proposed changes would 
not increase or decrease revenues from 
jurisdictional sale and services. The 
nature of the change is confined to 
supplement Exhibit A (Delivery Points) 
of its existing Electric Service Tariff No. 
FPC-70 to reflect contributions in aid of 
construction received by the Company 
during the period 1974-1985 fi'om 
Allegheny Electric Cooperative, Inc. 

Copies of the filing were served upon 
Alle^eny Electric Cooperative, Inc and 
the Pennsylvania Public Utility 
Commission. 

Comment date: December 10,1992, in 
accordance with Standard Paragraph E 
at the end of this notice. 

17. Wisconsin Electric Power Company 
[Docket No. ER93-226-OOOJ 

Take notice that Wisconsin Electric 
Power Company (Wisconsin Electric) on 
November 20,1992, tendered for filing 
(1) Supplement No. 6 to FERC Rate 
Schedule N. 65; (2) Supplemental 4 to 
FERC Rate Schedule No. 66 between 
itself and The Wisconsin Public Power 
Inc. System (WPPI), and (3) a Joint Use 
and Facility Sharing Agreement 
between Wisconsin Electric and 
Wisconsin Public Service Corporation 
(WPS). The Supplements identify a new 
delivery point (North Kaukauna) 
between Wisconsin Electic and WPPI 
under the Wisconsin Electric-WPPI 
Power Sales Agreement and the 
Wisconsin Electric Conjunctie 
Transmision Service Agreement. The 
Joint Use and Facility Sharing 
Agreement allows Wisconsin Electric 
companies* transmission routes 
coincide along the route fiem Wisconsin 
Electric's Apleton Substation and 
WPPI's North Kaukauna substation. 

Comment date: December 10,1992, in 
accordance with Standard Paragraph E 
at the end of this notice. 

18. Consolidated Edison Company of 
New York, Inc. 

[Docket No. ER93-212-0001 
Take notice that on November 17, 

1992, Consolidated Edison Company of 
New York, Inc. (Con Edison) tendered 
for filing a Supplement to Con Edison 
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Rate Schedule FERC No, 34, 
constituting an agreement for the 
relocation of certain transmission 
facilities at Hillbum, New York, for the 
benefit of Orange and Rockland 
Utilities. Inc. (Orange & Rockland). Con 
Edison requests a waiver of notice 
requirements so that the Supplement 
can be made effective as of May 1.1991. 

Ck)n Edison states that a copy of this 
filing has been served by mail upon 
Orange & Rockland. 

Comment dote; December 10,1992, in 
accordance with Standard Paragraph E 
at the end of this notice. 

19. Consolidated Edison Company of 
New York, Inc, 

(Docket No. ER93-213-0001 

Take notice that on November 18, 
1992, Consolidated Edison Company of 
New Yoric, Inc. (Cdn Edison) tendered 
for filing a Rate Schedule and 
Supplement constituting an agreement 
for the OHistniction, operation and 
maintenance of the interconnection 
between Astoria No. 6 Generating Unit 
and the East 13th Street Substation. Con 
Edison requests waiver of the notice 
requirements so that the Rate Schedule 
and Supplement can be made effective 
as of Dwember 13,1974 and January 1. 
1981, respectively. 

Con Edison states that a copy of this 
filing has been served by mail upon the 
Power Authority of the State of New 
York. 

Comment date: December 10,1992, in 
accordance with Standard Paragraph E 
at the end of this notice. 

20. Metropolitan Edison Company 
(Docket No. ER93-217-OOOI 

Take notice that Metropolitan Edison 
Company (Met-Ed) on November 18, 
1992, tendered for filing various 
agreements relating to the provision by 
Met-Ed of borderline service to 
Philadelphia Electric Company and Pike 
County Light and Power Company and 
charges by Met-Ed for such services. 

The proposed filing would not increase 
or decrease revenues from jurisdictional 
sales and services. 

Copies of tl» filing were served upon 
Philadelphia Electric Company and Pike 
County Light and Power Company and 
the Pennsylvania Public Utility 
Commission. 

Comment date: December 10.1992, in 
accordance with Standard Paragraph E 
at the end of this notice. 

21. Tampa Electric Company 
(Docket No, ER93-2ier-OOOl 

Take notice that on November 18, 
1992, Tampa Electric Company (Tampa 
Electric) tendered for filing certain 


construction, interconnection, and other 
agreements with the City of Lakel€md, 
Florida (Lakeland), Florida Power St 
Light Company (FP&L), Florida Power 
Corporation (FPC), and Mulberry 
Phosphates, Inc. (NffI) that contain 
provisions concerning contributions in 
aid of construction. 

Tampa Electric has requested waiver 
of the Commission's notice 
requirements to allow the agreements to 
be made effective retroactively, or 
prospectively on less than 60 days' 
notice. 

Copies of the filing have been served 
on Iceland, FP&L, FPC, MPI, and the 
Florida Public Service Commission. 

Comment date: December 10,1992, in 
accordance with Standard Paragraph E 
at the end of this notice. 

22. Boston Edison Company 
(Docket No. ER93-223-000} 

Take notice that on November 19, 
1992, pursuant to Part 35 of the 
Commission's Rules and Regulations, 18 
CFR part 35. Boston Edison Company 
(BECo) filed an agreement under which 
BECo has constructed to achieve a new 
interconnection between itself and the 
(Doncord Municipal Light Department, 
Concord, Massachusetts (CMLP). 

BECo requests that the agreement be 
permitted to become effective January 
19,1993, which a sixty (60) days 
following it filing with the Commission. 

Comment date: December 10,1992, in 
accordance with Standard Paragraph E 
at the end of this notice. 

Standard Paragraphs 

E. Any person desiring to be heard or 
to protest said filing should file a 
motion to intervene or protest with the 
Federal Energy Regulatory Commission. 
825 North Capitol Street, NE,, 
Washington, DC 20426, in accordance 
with Rules 211 and 214 of the 
Commission's Rules of Practice and 
Procedure (18 CFR 385.211 and 
385.214). All such motions or protests 
should be filed on or before the 
comment date. Protests will be 
considered by the Commission in 
determining the appropriate action to be 
taken, but will not serve to make 
protestants parties to the proceeding. 
Any person wishing to become a party 
must file a motion to intervene. Copies 
of this filing are on file with the 
Commission and are available for public 
inspection. 

Lois D. Casheil, 

Secretary, 

(FR Doc. 92-29264 Piled 12-2-92; 8;45 ami 
BtLLiNfi CODE CrtT-OI-M 


[Dockirt Noa. ER93-182-000, et •!.] 

Puget Sound Power & Light Co., et al.; 
Electric Rate, Small Power Production, 
and Interlocking Directorate Filings 

November 24.1992. 

Take notice that the following filings 
have been made with the Commission: 

1. Puget Sound Power & Light Company 

(Docket No. ER93-182-e00j 
Take notice that on November 17. 
1992. Puget Sound Power & Light 
Company (Puget) tendered for filing, as 
an initial rate schedule, “Power Sales 
Agreement between Aubrey F. and Eva 
E. Taylor and Puget Sound Power & 

Light Company (100 KW or Less)" (the 
“Agreement"), containing provisions for 
construction of facilities, power 
purchase by Puget or parallel operation 
of facilities, A copy of the filing was 
served upon Eva E. Taylor. 

Comment date: December 9,1992, in 
accordance with Standard Paragraph E 
at the end of this notice. 

2. Puget Sound Power & Light Company 

(Docket No. ER93-179-000) 

Take notice that on November 17, 
1992, Puget Sound Power & Light 
Company (Puget) tendered for filing, as 
an initial rate schedule “Power Sales 
Agreement between J.V. Leishman and 
Puget Sound Power & Light Company 
(100 KW or Less): (the “Agreement"), 
containing provisions for construction 
of facilities, power purchase by Puget or 
parallel operation of facilities. A copy of 
the filing was served upon Mr. 
Leishman. 

Comment date: December 9,1992, in 
accordance with Standard Paragraph E 
at the end of this notice. 

3. Puget Sound Power & Light Company 

(Docket No. ER93-178-0001 
Take notice that on November 17, 
1992, Puget Sound Power & Light 
Company (Puget) tendered for filing, as 
an initial rate schedule, “Power Sales 
Agreement between Robert W. Vinnedge 
and Puget Sound Power & Light 
Company (100 KW or Less)" (the 
“Agreement"), containing provisions for 
construction of facilities, power 
purchase by Puget or Parallel operation 
of facilities. A copy of the filing was 
served upon Mr. Vinnedee. 

Comment date: Decem^r 9.1992, in 
accordance with Standard Paragraph E 
at the end of this notice. 

4. Puget Sound Power & Light Company 

(Docket No, ER93-180-000} 

Take notice that on November 17, 
1992, Puget Sound Power & light 
Company (Puget) tendered for filing, as 
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an initial rate schedule, "Power Sales 
Agreement between Louis Kahn and 
Puget Sound Power & Light Company 
(100 KW or Less)'* (the "Agreement**), 
containing provisions for construction 
of facilities, power purchase by Puget or 
parallel operation of facilities. A copy of 
the filing was served upon Mr. Kahn. 

Comment date: December 9,1992, in 
accordance with Standard Paragraph E 
at the end of this notice. 

5. Puget Sound Power & Light Company 
[Docket No. ER93~156-000) 

Take notice that on November 17, 
1992, Puget Soimd Power & Light 
Company (Puget) tendered for filing, as 
an initial rate schedule, "Agreement for 
Firm Power Purchase** between Puget 
and Sumas Energy, Inc. (the 
Agreement), containing provisions for 
construction of facilities, power 
purchase by Puget or parallel operation 
of facilities. A copy of the filing was 
served upon Sumas Energy, Inc. 

Comment date: December 9,1992, in 
accordance with Standard Paragraph E 
at the end of this notice. 

6. Puget Sound Power & Light Company 
[Docket No. ER93-164-000J 

Take notice that on November 17. 

1992, Puget Sound Power & Light 
Company (Puget) tendered for filing, as 
an initial rate schedule, "Power Sales 
Agreement** between Puget and Sumas 
Mountain Power Company (the 
Agreement), containing provisions for 
construction of facilities, power 
purchase by Puget or parallel operation 
of facilities. A copy of the filing was 
served upon Sumas Mountain Power 
Company. 

Comment date: December 9,1992, in 
accordance with Standard Paragraph E 
at the end of this notice. 

7. Puget Sound Power & Light Company 
[Docket No. ER93-185-000) 

Take notice that on November 17, 

1992, Puget Sound Power & Light 
Company (Puget) tendered for filing, as 
an initial rate schedule, "Agreement for 
Firm Power Purchase** between Puget 
and Skagit County, a political 
subdivision of the State of Washington 
(the Agreement), containing provisions 
for construction of facilities, power 
purchase by Puget or parallel operation 
of facilities. X copy of the filing was 
served upon Skagit County. 

Comment date: December 9,1992, in 
accordance with Standard Paragraph E 
at the end of this notice. 

8. Puget Sound Power & Light Company 
[Docket No. ER93-186-000) 

Take notice that on November 17, 

1992, Puget Sound Power & Light 


Company (Puget) tendered for filing, as 
an initial rate schedule, ^'Agreement for 
the Purchase of Power** between Puget 
and South Fork n, Inc. (the Agreement), 
containing provisions for construction 
of facilities, power purchase by Puget or 
parallel operation of facilities. A copy of 
the filing was served upon South Fork 
n, Inc. 

Comment date: December 9,1992, in 
accordance with Standard Paragraph E 
at the end of this notice. 

9. Central Power and Light Company 
(Docket No. ER93-152-000) 

Take notice that on November 16, 
1992, Central Power and Light Company 
(CPL) tendered for filing certain 
documents relating to the installation 
and construction of facilities at the Las 
Milpas, Union Carbide and Pharr/N. 
Edinburg points of delivery at which 
CPL provides full-requirements 
wholesale electric service to Magic 
Valley Electric Cooperative (MVEC) 
under CPL*s FISRC Electric Tariff. 

CPL requests that the Commission 
either determine that such documents 
are not required to be filed under the 
Federal Power Act or, in the alternative, 
that the Commission’s notice 
requirements be waived in order to 
permit such documents to become 
effective retroactively as supplements to 
CPL*s service Agreement with MVEC. 

Copies of this filing have been served 
on MVEC and the Public Utility 
Commission of Texas. CPL's other 
wholesale customers, Rio Grande 
Electric Cooperative, Inc., South Texas 
Electric Cooperative, Inc., Medina 
Electric Cooperative, Inc., and Kimble 
Electric Cooperative, Inc., the Public 
Utilities Board of the City of 
Brownsville, Texas and Ae City of 
Robstown, Texas have been notified of 
CPL*s request for waiver of the 
Commission’s notice requirements. 

Comment date: December 9,1992, in 
accordance with Standard Paragraph E 
at the end of this notice. 

10. Puget Sound Power & Light 
Company 

[Docket No. ER93-183-000) 

Take notice that on November 17, 

1992, Puget Sound Power & Light 
Company (Puget) tendered for filing 
information relating to service under 
Rate Schedule FERC No. 70 or 
construction, relocation, operation, 
maintenance or ownership of facilities 
by Puget or the City of Seattle (Seattle). 

A copy of the filing was served upon 
Seattle. 

Comment date: December 9,1992, in 
accordance with Standard Paragraph E 
at the end of this notice. 


11. Puget Sound Power & Light 
Company 

[Docket No. ER93-163-000) 

Take notice that on November 17, 
1992, Puget Sound Power & Light 
Company (Puget) tendered for filing as 
an initial rate schedule, "Power Sales 
Agreement between Flow Industries and 
Puget Soimd Power & Light Company 
(100 kW or Less)’’ (the Agreement), 
containing provisions for construction 
of facilities power purchase by Puget or 
parallel operation of facilities. A copy of 
the filing was served upon Flow 
Industries. 

Comment date: December 9,1992, in 
accordance with Standard Paragraph E 
at the end of this notice. 

12. PacifiCorp 

[Docket No. ER93-188-000) 

Take notice that on November 17, 
1992, PacifiCorp, tendered for filing in 
accordance with Commission’s Order 
pertaining to agreements involving 
contribution in aid of construction, 
issued October 13,1992 under Docket 
No. ER92—183-002, several agreements 
which contain provisions involving 
contribution in aid of construction. 

Copies of this filing were supphed to 
the Bonneville Power Administration, 
Central Electric Cooperative, Inc. and 
the Public Utility Commission of 
Oregon. 

PacifiCorp requests, for each filed 
agreement either (1) a waiver of the 
prior notice requirement, to permit such 
agreement(s) to become effective as of 
the date specified therein, or (2) a letter 
confirming that the Commission’s 
approval is not required for such 
agreement(s). 

Comment date: Pecember 9,1992, in 
accordance with Standard Paragraph E 
at the end of this notice. 

13. Puget Sound Power & Light 
Company 

(Docket No. ER93-187-000) 

Take notice that on November 17, 

1992, Puget Sound Power & Light 
Comj^ny (Puget) tendered for filing, as 
an initial rate schedule, "Power Sales 
Agreement between Robert B. Shipp and 
Puget Sound Power & Light Company’’ 
(the Agreement), containing provisions 
for construction of facilities, power 
purchase by Puget or parallel operation 
of facilities. A copy of the filing was 
served upon Mr. Shipp. 

Comment date: Deceml)er 9,1992, in 
accordance with Standard Paragraph E 
at the end of this notice. 
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14. Puget Sound Power & Light 
Company 

(Docket No. ER93-181-000) 

Take notice that on November 17, 

1992. Puget Sound Power & Light 
Company (Puget) tendered for filing, as 
an initial rate schedule, “Parallel 
Operation Agreement between Lake 
Marie Wind Farm and Puget Sound 
Power & Light Company (100 KW or 
Less)” (the “Agreement”), containing 
provisions for construction of facilities, 
power purchase by Puget or parallel 
operation of facilities. A copy of the 
filing was served upon Lake Marie Wind 
Farm, 

Comment date: December 9,1992, in 
accordance with Standard Paragraph E 
at the end of this notice. 

13. PacifiCorp 
(Docket No. ER93-189-0001 

Take notice that PacifiCorp, on 
November 17,1992, tendered for filing, 
in accordance with the Commission’s 
Order pertaining to agreements 
involving contribution in aid of 
construction (“CIAC”), issued on 
October 13,1992 under Docket No. 
ER92~183-002, several agreements 
which contain provisions CIAC. 

Copies of this filing were supplied to 
the Public Utility Commission of 
Oregon; Utah Public Service 
Commission; Western Area Power 
Administration; City of Bountiful, Utah; 
Weber-Box Elder Conservation District; 
Southern Utah Valley Power Project; 
Strawberry Water Users Association; 
Tri-State Generation and Transmission 
Association, Inc,; Sheridan-Johnson 
Rural Electrification Association; and 
CiW of Provo, Utah. 

PacifiCorp requests, for each filed 
agreement either (1) a waiver of the 
prior notice requirement, to permit such 
agreement(s) to become effective as of 
the date specified therein, or (2) a letter 
confirming that the Commission’s 
approval is not required for such 
agreement(s). 

Comment date: December 9,1992, in 
accordance with standard Paragraph E 
at the end of this notice. 

16. Puget Sound Power & Light 
Coixqpwy 

(Docket No. ER93-177-^)001 

Take notice that on November 17, 
1992, Puget Sound Power & Light 
Company (Puget) tendered for filing, as 
an initial rate schedule, “Power Sales 
Agreement between R.R. Hansen and 
Puget Sound Power 8c Light Company 
100 KW or Less)” and “Parallel 
Operation Agreement between R.R. 
Hansen and Puget Sound Power 8c Li^t 
Company (100 KW or Lass)” (the 


Agreements”), containing provisions for 
construction of facilities, power 
purchase by Puget or parallel operation 
of facihties. A copy of the filing was 
served upon Mr. Hansen. 

Comment date: December 9,1992, in 
accordance with Standard Paragraph E 
at the end of this notice. 

17. Puget Sound Power & Light 
Company 

(Dcx:ket No. ER93-176-000j 

Take notice that on November 17, 
1992, Puget Sound Power & Light 
Company (Puget) tendered for filing, as 
an initial rate schedule, “Parallel 
Operation Agreement between the City 
of Bremerton and Puget Sound Power 8c 
Light Company” (the “Agreement”), 
containing provisions for construction 
of facilities, power purchase by Puget or 
parallel operation of facilities. A copy of 
the filing was served upon the City of 
Bremerton. 

Comment date: December 9,1992, in 
accordance with Standard Paragraph E 
at the end of this notice. 

18. Puget Sound Power & Light 
Company 

(Docket No. ER93-165-0G01 

Take notice that on November 17. 
1992, Puget Sound Power & Light 
Company (Puget) tendered for filing, as 
an initial rate schedule, “Agreement for 
the Purchase of Power” between Puget 
and Thermal Reduction Company (Ae 
“Agreement’^), containing provisions for 
construction of facilities, power 
purchase by Puget or parallel operation 
of facilities. A copy of the filing was 
served upon Thermal Reduction 
Company. 

Comment date: December 9,1992, in 
accordance with Standard Paragraph E 
at the end of this notice. 

19. Oklahoma Gas and Electric 
Company 

(Docket No. ER93-194-0001 

Take notice that on November 18, 
1992, Oklahoma Gas and Electric 
Company (OG&E) filed a letter 
approving its application for 
membership to the Western Systems 
Power Pool (WSPP). The WSPP 
Agreement is on file with the 
Commission. OG&E has proposed that 
its membership to the WSPP become 
effective on 5 November 1992,. the date 
of the letter that the Executive 
Committee issued approving OG&E’s 
application for membership. 

Comment date: December 9,1992, in 
accordance with Standard Paragraph E 
at the end of this notice. 


20. Central Vermont Public Service 
Corporation 

(Docket No. ER93-192-000j 

Take notice that on November 18, 

1992, Central Vermont Public Service 
Corporation (Company) tendered for 
filing copies of notices of extension of 
termination date of FERC Electric Tariff, 
Original Volume No. 4 (Tariff) to 
October 31, 2008. The Company 
provides service under the Tariff and 
gave notices of extension of termination 
date to the following: 

Lyndonville Electric Department 
Village of Ludlow Electric Light 

Department 

Village of Johnson Water and Light . 

Department 

Village of Hyde Park Water and Light 

Department 

Such notice of extension of 
termanation date is provided for in the 
Tariff on Original Sheet No. 4. 

Comment date: December 9,1992, in 
accordance with Standard Paragraph E 
at the end of this notice. 

21. Alabama Power Company 
(Docket No. ER93-191-0001 

Take notice that on November 18, 
1992, Alabama Power Company (APCo) 
submitted documentation reflecting 
reimbursements by Alabama Municipal 
Electric Authority and by Alabama 
Electric Cooperative, Inc. for 
improvements and modifications to 
APCo’s transmission facilities, as 
requested by those customers pursuant 
to the terms and conditions of the 
Agreement for Partial Requirements 
Service and Complementary Services 
between APCo and AMEA and the 
Agreement for Transmission Service to 
Distribution Cooperative Members of 
Alabama Electric Cooperative, 
respectively. These submittals were 
made pursuant to the 30-day amnesty 
period announced by the Commission 
in Florida Power Corp„ Docket No. 
ER92-183-002, as published in the 
Federal Register on October 19,1992, In 
addition, APCo submitted a 
Transmission Service Delivery Point 
Agreement dated June 1,1989, 
pertaining to the Clayton delivery point 
of Pea River Electric Cooperative. APCo 
indicates that it is unable to confirm 
whether this agreement was submitted 
for filing and, if it was not, requests an 
effective date of June 1,1989. 

Comment date: December 9,1992, in 
accordance with Standard Paragraph E 
at the end of this notice. 
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22. Puget Sound Power & Light 
Company 

[Docket No ER93-190-000) 

Take notice that on November 17, 
1992, Puget Sound Power & Light 
Company (Puget) tendered for filing* as 
an initial rate schedule. Agreement for 
the Purchase of Power from Crown 
Zellerback Corporation'* between Crown 
Zellerback Corporation and Puget, dated 
as of July 30.1982, “Agreement for Firm 
Power Purchase" between Port 
Townsend Paper Corporation and Puget, 
dated as of November 9,1987, and 
“Agreement for Firm Power Purchase" 
between Port Townsend Paper 
Corporation and Puget, dat^ as of 
September 25, 1989 (collectively, the 
Agreements), containing provisions for 
construction of facilities, power 
purchase by Puget or parallel operation 
of facilities. A copy of the filing was 
served upon Port Townsend Paper 
Corporation. 

Comment date^ December 9, 1992, in 
accordance with Standard Paragraph E 
at the end of this notice. 

23. Puget Sound Power & Light 
Company 

(Docket No ER93-166-000] 

Take notice that on November 17. 
1992, Puget Sound Power & Light 
Company (Puget) tendered for filing, as 
an initial rate schedule, “Agreement for 
the Purchase of Energy from Boeing's 
Auburn Cogenerator" between Puget 
and The Boeing Company (the 
Agreement), containing provisions for 
construction of facilities, power 
purchase by Puget or parallel operation 
of facilities. A copy of the filing was 
served upon The Boeing Company. 

Comment date: December 9, 1992, in 
accordance with Standard Paragraph E 
at the end of this notice. 

24. Metropolitan Edison Company 
[Docket No ER93-193-0001 

Take notice that on November 18, 

1992, Metropolitan Edison Company 
(Met-Edj tendered for filing a proposed 
supplement to its Interconnection 
Agreement, made as of October 30,1984 
with Pennsylvania Power & Light 
Company (PP&L). The proposed changes 
would not increase or (decrease revenues 
from jurisdictional sales and services. 
The changes are limited to the filing of 
agreements relating to the reciprocal 
provision of borderline services and 
related charges between the two 
companies. 

Copies of the filing were served upon 
PP&L arid the Pennsylvama Public 
Utility Commission. 


Comment date: December 9, 1992, in 
accordance with Standard Paragraph E 
at the end of this notice. 

25. Puget Sound Power & Light 
Company 

[Docket No, ER93-167-000) 

Take notice that on November 17, 
1992, Puget Sound Power & Light 
Company (Puget) tendered for filing 
information relating to construction, 
operation, maintenance or ownership of 
facilities by Puget, The Montana Power 
Company, The Washington Water Power 
Company, Portland General Electric 
Company and Pacificorp. A copy of the 
filing was served upon The Montana 
Power Company, The Washington Water 
Power Company, Portland General 
Electric Company and Pacificorp. 

Comment date. December 9. 1992, in 
accordance with Standard Paragraph E 
at the end of this notice. 

26. Puget Sound Power & Light 
Company 

[Docket No. ER93-184-000] 

Take notice that on November 17, 
1992, Puget Sound Power & Light 
Company (Puget) tendered for filing, as 
an initial rate schedule. “Agreement for 
Purchase of Power” between Puget and 
Pacific Hydropower Associates (the 
Agreement), containing provisions for 
construction of facilities, power 
purchase by Puget or parallel operation 
of facilities. A copy of the filing was 
served upon Pacific Hydropower 
Associates. 

Comment date. December 9,1992, in 
accordance with Standard paragraph E 
at the end of this notice. 

Standard Porc^jraphs 

E Any person desiring to bo heard or 
to protest said filing should file a 
motion to intervene or protest with the 
Federal Energy Regulatory Commission, 
825 North Capitol Street, NE., 
Washington, DC 20426, in accordance 
with Rules 211 and 214 of the 
Commission’s Rules of Practice and 
Procedure (18 CFR 385.211 and 
385.214). All such motions or protests 
should be filed on or before the 
comment date. Protests will be 
considered by the Commission in 
determining the appropriate action to be 
taken, but will not serve to make 
protestants parties to the proceeding. 

Any person wishing to become a party 
must file a motion to intervene. Copies 
of this filing are on file with the 


Commission and are available for public 
inspection, 

Lois D. Casheli, 

Secretary. 

[FR Doc. 92-29262 Filed 12-2-92; 8:45 am) 
BILUNG CODE 6717-01-M 


[Docket Nos. CP90-1050-001, et al.] 

Panhandle Eastern Pipe Line Co., et 
al.; Natural Gas Certificate Filings 

Take notice that the following filings 
have been made with the Commission 

1. Panhandle Eastern Pipe Line 
Company 

[Docket No. CP90-1050-001I 
November 20,1992. 

Take notice that on November 18, 
1992, Panhandle Eastern Pipe Line 
Company (Panhandle), P.O. Box 1642, 
Houston. Texas 77251-1642, filed in 
Docket No. CP90—1050-001 a petition to 
amend the application filed in Docket 
No CP90-1050-000 to operate certain 
previously uncertificated facilities 
pursuant to section 7(c) of the Natural 
Gas Act and to refunctionalize those 
facilities and specified certificated 
facilities from gathering to transmission, 
all as more fully set forth in the petition 
which is on file with the Commission 
ind open to public inspection. 

Pannandle states that it is filing to 
reflect the refunctionalizatioR issues 
subsequently set for decision in Docket 
No 0^0-1050-000 and to update the 
list of facilities proposed to be 
certificated nunc pro tunc and/or 
refunctionalized. Panhandle lists a toted 
of 283 facilities to be refunctionalized, 
including 13 that have not been 
certificated. Panhandle indicates that all 
of the facilities qualify as transmission 
facilities as defined by the 
Commission's Uniform System of 
Accounts and the Commission’s 
Primary Function Test, as articulated in 
Amerada Hess Corporation, et al., 52 
FERC? 61,268. 

Comment date. December 11,1992, in 
accordance with the first subparagraph 
of Standard Paragraph F at the end of 
this notice, 

2. Northern Natural Gas Company 
[Docket No CP93-65-000J 
November 20, 1992 

Take notice that on November 12. 
1992, Northern Natural Gas Company 
(Northern), 1111 South 103rd Street, 
Omaha, Nebraska 68124-1000, filed in 
Docket No. CP93-65-000 an application 
pursuant to section 7(b) of the Natural 
Gas Act for permission and approval to 
abandon sales service to Westar 
Transmission Company, a subsidiary ot 
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American Pipeline Co. (Westar), and to 
remove Rate Schedule X-88 from its 
FERC Gas Tariff, Original Volume No. 2, 
all as more fully set forth in the 
application which is on file with the 
Commission and open to public 
inspection* 

Northern states that it entered into a 
gas sales agreement (sales agreement) 
with Westar on February 12,1987. 
Northern states that the Commission 
granted a certificate to Northern 
authorizing the sale of gas by Northern 
to Westar on July 8, 1988, in Docket No 
CP87-490. Northern states that it filed 
the gas agreement as Rate Schedule X~ 
88 in Volume No. 2 of its FERC Gas 
Tariff. 

According to Northern the gas sales 
agreement with Westar expired of its 
own terms on February 29, 1992. 
Northern states that Westar advised 
Northern by letter dated August 25, 

1992, that Westar desired to abandon 
Rate Schedule X-88. Northern further 
states that no facilities are proposed to 
be abandoned. 

Comment date December 11,1992, in 
accordance with Standard Paragraph F 
at the end of this notice. 

3. El Paso Gas Marketing Company 
[Docket No. CI93-8-000) 

November 24,1992. 

Take notice that on November 18, 
1992, El Paso Gas Marketing Company 
(EPGM) filed an application under 
sections 4 and 7 of the Natural Gas Act 
for an unlimitecf term blanket certificate 
with pregranted abandonment 
authorizing sales in interstate commerce 
for resale. EPGM states that it will 
secure gas supplies for resale from: 
Producers; brokers on the spot market, 
any interstate pipeline under any 
existing or subsequently approved 
pipeline blanket certificate authorizing 
interruptible sales of surplus system 
supply gas by the pipeline or an Order 
No. 636 blanket sales certificate; other 
sellers not making "first sales" under 
the Natural Gas Policy Act, such as 
intrastate pipelines, local distribution 
companies, and excess gas marketed by 
qualifying industrial and cogeneration 
facilities; imported natural gas and 
liquified natural gas. The application is 
on file with the Commission and open 
to public inspection. 

Comment date December 15,1992, in 
accordance with Standard Paragraph J at 
the end of this notice. 

4. Michigan Gas Storage Company 
[Docket No CP93-70-000) 

November 24, 1992. 

Take notice that on November 18, 
1992, Michigan Gas Storage Company 


(Storage Company), 212 West Virginia 
Avenue, Jackson, Mississippi 49201, 
filed in Docket No. CP93-70-000, a 
request pursuant to sections 157.205 
and 157.212 of the Commission’s 
Regulations under the Natural Gas Act 
(18 CFR 157.205) for authorization to 
install a delivery tap to serve the 
Consumers Power Company 
(Consumers) Fenton Distribution 
System under the blanket certificate 
issued in Docket No. CP84-451-000 
pursuant to section 7 of the Natural Gas 
Act, all as more fully set forth in the 
request that is on file with the 
Commission and open to public 
inspection. 

Storage Company states that it 
proposes to install a 4-inch delivery tap 
on its Line #400 to reinforce Consumers’ 
6-inch medium pressure (60 psig 
MAOP) system which has experienced 
decreased operating pressure due to an 
increase in customers and an increase in 
use per customer Storage Company also 
states that Consumers has requested that 
Storage Company delivery up to 3,000 
Mcf/d at this delivery tap starting the 
winter of 1992/93 under existing 
contracts with Storage Company. The 
estimated cost of the tap is $10,000. 

Comment date- January 11,1993, in 
accordance with Standard Paragraph G 
at the end of this notice. 

Standard Paragraphs 

F Any person desiring to be heard or 
make any protest with reference to said 
file with the Federal Energy Regulatory 
Commission, 825 North Capitol Street 
NE., Washington, DC 20426, a motion to 
intervene or a protest in accordance 
with the requirements of the 
Commission’s Rules of Practice and 
Procedure (18 CFR 385.211 and 
385.214) and the Regulations under the 
Natural Gas Act (18 CFR 157 10). All 
protests filed with the Commission will 
be considered by it in determining the 
appropriate action to be taken but will 
not serve to make the protestants parties 
to the proceeding. Any person wishing 
to become a party to a proceeding or to 
participate as a party in any hearing 
therein must file a motion to intervene 
in accordance with the Commission’s 
Rules. 

Take further notice that, pursuant to 
the authority contained in and subject to 
jurisdiction conferred upon the Federal 
Energy Regulatory Commission by 
sections 7 and 15 of the Natural Gas Act 
and the Commission’s Rules of Practice 
and Procedure, a hearing will be held 
without further notice before the 
Commission or its designee on this 
filing if no motion to intervene is filed 
within the time required herein, if the 
Commission on its own review of the 


matter finds that a grant of the 
certificate is required by the public 
convenience and necessity. If a motion 
for leave to intervene is timely filed, or 
if the Commission on its own motion 
believes that a formal hearing is 
required, further notice of such hearing 
will be duly given. 

Under the procedure herein provided 
for, unless otherwise advised, it will be 
unnecessary for the applicant to appear 
or be represented at the hearing. 

G. Any person or the Commission’s 
staff may, within 45 days after the 
issuance of the instant notice by the 
Commission, file pursuant to Rule 214 
of the Commission’s Procedural Rules 
(18 CFR 385.214) a motion to intervene 
or notice of intervention and pursuant 
to section 157.205 of the Regulations 
under the Natural Gas Act (18 CFR 
157.205) a protest to the request. If no 
protest is filed within the time allowed 
therefore, the proposed activity shall be 
deemed to be authorized effective the 
day after the time allowed for filing a 
protest. If a protest is filed and not 
withdrawn within 30 days after the time 
allowed for filing a protest, the instant 
request shall be treated as an 
application for authorization pursuant 
to section 7 of the Natural Gas Act. 

J. Any person desiring to be heard or 
make any protest with reference to said 
filings should on or before the comment 
date file with the Federal Energy 
Regulatory Commission, 825 North 
Capitol Street NE., Washington, DC 
20426 a motion to interv^ene or a protest 
in accordance with the requirements of 
the Commission’s Rules of Practice and 
Procedure (18 CFR 385.211, .214). All 
protests filed with the Commission will 
be considered by it in determining the 
appropriate action to be taken but will 
not serve to make the protestants parties 
to the proceeding. Any person wishing 
to become a party in any proceeding 
herein must file a motion to intervene 
in accordance with the Commission’s 
rules. 

Under the procedure herein provided 
for, unless otherwise advised, it will be 
unnecessary for the applicant to appear 
or be represented at the hearing. 

Lois D. Cashell, 

Secretary 

[FR Doc. 92-29263 Filed 12-2-92, 8:45 am) 
BILLING CODE e717-01-»l 


[Docket No. RP93-29-000] 

ANR Pipeline Co.; Proposed Changes 
In FERC Gas Tariff 

November 27,1992. 

Take notice that ANR Pipeline 
Company ("ANR"), on November 20, 
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1992 tendered for filing as part of its 
First Revised Volume Nos. 1 and 1-A 
and Original Volume Nos. 2 and 3 of its 
FERC Gas Tariff, six copies of the tariff 
sheets as listed on Appendix A, to the 
filing. 

ANR states that the referenced tariff 
sheets are being submitted pursuant to 
§ 2.104 of the Commission’s Regulations 
to implement partial recovery of 
approximately $6.3 million of 
additional buyout buydown costs, part 
by a fixed monthly charge ^plicable to 
ANR’s sales customers and part by a 
volumetric buyout buydown surcharge 
of $0,0009 per dth applicable to all 
throughput. In particular, this filing is 
being made pursuant to Article 11 of the 
Stipulation and Agreement filed by 
ANR on Febnieiry 12,1991 in Docket 
Nos. RP91-33-000 and RP91-33-e000. 
as approved by the Commission on 
March 1,1991. ANR has requested that 
the Commission accept the tendered 
tariff sheets to become effective 
December 21,1992. ANR states that it 
intends to commence billing of the 
proposed fixed monthly ch^es and 
volumetric surcharge in February, 1993 
for January. 1993 business. 

ANR states that all of its Volume Nos. 
1,1-A, 2 and 3 customers and 
interested State Commissions have been 
apprsed of this filing. 

Any person desiring to be heard or to 
protest said filing should file a motion 
to intervene or protest with the 
Commission, 825 N. Capitol Street NE., 
Washington, DC 20426 by December 4. 
1992 in accordance with Rules 211 and 
214 of the Commission’s Rules of 
Practice and Procedure (18 CFR 
385,211, 385.214), Protests will be 
considered by the Commission in 
determining the appropriate action to be 
teiken. but vdD not serve to make 
protestants parties to the proceeding. 
Any person wishing to become a party 
must file a motion to intervene. Copies 
of this application are on file with the 
Commission and are available for public 
inspection. 

Lois D. Cashell, 

Secretary. 

(FR Doc 92-29268 Filed 12-2-92; 8:45 am] 
BILUNG CODE 6717-01-M 


[Docket No. GT93-9-000] 

High Island Offshore System; Tariff 
Revision 

November 27,1992 
Teike notice that on November 19, 
1992, High Island Offshore System 
(”HIOS”) tendered for filing the 
following revised tariff sheet from HIOS’ 


Rate Schedule I, as set forth in its FERC 
Gas Tariff, First Revised Volume No. 1: 

Third Revised Sheet No. 14 (superseding 

Second Revised Sheet No. 14} 

HIOS states that the tariff sheet 
reflects a reduction in El Paso Natural 
Gas Company (’‘El Paso’*) volume as 
specified in Rate Schedule I that 
governs the allocation to El Paso of 
Interruptible Overrun capacity, HIOS 
states further that the reduction is 
required by, and proportionate to, a 
relinquishment of finn capacity by El 
Paso pursuant to § 284.304(a) of the 
Commission’s regulations. 

HIOS requests that the revised tariff 
sheet be accepted for filing and made 
effective on January 1,1993. 

Any person desiring to be heard or to 
protect said filing should file a motion 
to interv^ene or a protest with the 
Federal Energy Regulatory Commission. 
825 North Capitol Street, NE„ 
Washington, DC 20426, in accordance 
with Rule 211 or Rule 214 of the 
Commission’s Rules of Practice and 
Procedure (18 CFR 385.211, 385.214). 
All such motions or protests should be 
filed on or before December 4, 1992. 
Protests will be considered by the 
Commission in determining the 
appropriate action to be taken, but will 
not serve to make protestants parties to 
the proceeding. Any person wishing to 
become a party to the proceeding must 
file a motion to intervene. Copies of this 
filing are on file with the Commission 
and are available for public inspection. 
Lois D. Cashell. 

Secretary. 

(FR Doc. 92-29266 Filed 12-2-92; 8:45 amj 

BlLLtNQ CODE <717^1^ 


[Docket No. Tiyi93-2-2&-000] 

Natural Gas Pipeline Company of 
America; Proposed Changes In FERC 
Gas Tariff 

November 27,1992. 

Take notice that on November 20, 
1992, Natural Gas Pipeline Company of 
America (Natural) tendered for filing as 
part of its FERC Gas Tariff, revised tariff 
sheets to be effective January 1,1993. 

Natural states that the purpose of the 
filing is to implement the Gas Research 
Institute (CRT) Adjustment in 
accordance with section 26 of the 
General Terms and Conditions of 
Natural’s FERC Gas Tariff, Fourth 
Revised Volume No. 1. The GRI rates 
authorized by the Commission to be 
effective January 1,1993 are $.08 per 
MMBtu for demand or reservation rates 
and 1.47c per MMBtu for commodity 
rates. The GRI Adjustment, where 
appropriate, is reflected in Natural’s 


sales, transportation and storage rates. 
Natural states that it also filed to make 
incidental conforming changes in 
section 26, including substituting a 
thuly-day notice period for a forty-day 
notice period. 

Natural requested waiver of the 
Commission’s Regulations to the extent 
necessary to permit the tariff sheets to 
become effective January 1,1993. 

Natural states a copy of the filing is 
being mailed to Natural’s jurisdictional 
customers and interested state 
regulatory agencies. 

Any person desiring to be heard or to 
protest said filing should file a motion 
to intervene or protest with the Federal 
Energy Regulatory Commission, 825 
North Capitol Street, NE., Washington, 
DC 20426, in accordance with 18 CFR 
385.214 and 385.211 of the 
Commission’s Rules and Regulations, 
All such n\otions or protests must be 
filed on or before December 4,1992. 
Protests will be considered by the 
Commission in determining the 
appropriate action to be taken, but will 
not serve to make protestants parties to 
the proceeding. Any person wishing to 
become a party must file a motion to 
intervene. Copies of this filing are on 
file with the Commission and are 
available for public inspection in the 
Public Reference Room. 

Lois D. Cashell, 

Secretary. 

(FR Doc. 92-29270 Filed 12-2-92; 8:45 am] 
BIOJNG CODE f7f7-01-4(l 


[Docket No, RP92-177-O01] 

Northern Border Pipeline Co.; Place 
Tariff Sheets Into Effect 

November 27,1992. 

Take notice that on November 20, 
1992, Northern Border Pipeline 
Company (Northern Border) moves to 
effectuate the following tariff sheets. 
Third Revised Sheet No, 104 eind Fifth 
Revised Sheet No. Ill, which were filed 
by Northern Border in Docket No. 
RP92-177-000. 

Northern Border states that on June 
30,1992, the Commission issued an 
order in Docket No. RP92-177-000 
accepting and suspending the filed tariff 
sheets for the maximum Viewable 
period of five months to take effect on 
December 1,1992,' Northern Border 
states that the effective date of the tariff 
sheets is December 1,1992. 

Northern Border respectfully moves 
that the suspended tariff sheets be 
placed into effect 

Northern Border stales that copies of 
the filing were served upon each person 


* 59 FERC161.411 (1992). 











57170 


Federal Register / Vol. 57, No. 233 / Thursday, December 3, 1992 / Notices 


designated on the official service list 
compiled by the Secretary. 

Any person desiring to protest said 
filing should file a protest with the 
Federal Energy Regulatory Commission, 
825 North Capitol Street, NE., 
Washington, DC 20426, in accordance 
with Rule 211 of the Commission’s 
Rules of Practice and Procedure 18 CFR 
385.211 All such protests should be 
filed on or before December 4,1992. 
Protests will be considered by the 
Commission in determining the 
appropriate action to be taken, but will 
not serve to make protestants parties to 
the proceeding. Copies of this filing are 
on file with the Commission and are 
available for public inspection. 

Lois D. Cashell, 

Secretary 

(FR Doc. 92-29265 Filed 12-2-92; 8:45 am) 
BILUNG CODE e717-01-M 


[Docket No. TM93-2-^6-000] 

Pacific Gas Transmission Company; 
Change in Rates 

November 27,1992. 

Take notice that on November 24, 
1992, Pacific Gas Transmission 
Company (PGT), a California 
corporation, whose mailing address is 
160 Spear Street, San Francisco, 
California 94105-1570, tendered for 
filing a revision in the Gas Research 
Institute (GRI) funding unit adjustment 
component of PGT’s rates for certain 
sales and transportation services in 
accord with Paragraph 3, GRI Charge 
Adjustment Provisions of the General 
Terms and Conditions in PGT’s FERC 
Gas Tariff Second Revised Volume No. 

1 and Paragraph 2 of the Transportation 
General Terms and Conditions in PGT’s 
FERC Gas Tariff Original Volume No. 1- 
A. This change in rates is filed pursuant 
to section 4 of the Natural Gas Act and 
Part 154 of the regulations issued 
therevmder. 

PGT states it is tendering certain tariff 
sheets in compliance with its GRI Tariff 
provisions. 

By an order issued August 28,1992 at 
Docket No. RP92-133-000 (Phase I), the 
Commission approved GRI’s proposed 
funding mechanism for calendar year 
1993 submitted on May 26,1992. This 
proposed mechanism continues the GRI 
volumetric surcharge of 1.47 cents per 
MMBtu but also includes a new uniform 
demand/reservation surcharge of 8 cents 
per MMBtu per month on all firm sales 
or transportation entitlements. 

Any person desiring to be heard or to 
protest said filing should file a motion 
to intervene or protest with the Federal 
Energy Regulatory Commission, 825 


North Capitol Street, NE., Washington, 
DC 20426, in accordance with 18 CFR 
385.214 and 385.211 of the ^ 

Commission’s Rules and Regulations/ 
All such motions or protests should be 
filed on or before December 4,1992. 
Protests will be considered by the 
Commission in determining the 
appropriate action to be taken, but will 
not serve to make protestants parties to 
the proceeding. Any person wishing to 
become a party must file a motion to 
intervene. Copies of this filing are on 
file with the Commission and are 
available for public inspection in the 
public reference room. 

Lois D. Cashell, 

Secretary 

|FR Doc. 92-29269 Filed 12-2-92; 8:45 am) 
BILLING CODE e717-01-M 


[Docket No. RP93-30-000] 

Pan-Alberta Gas (U.S.) Inc.; Tariff 
Changes 

November 27,1992. 

Take notice that on November 20, 
1992, Pan-Alberta Gas (U.S.) Inc. 
(“PAG-US”), 500, 707 Eighth Avenue, 
SW.. Calgary, Alberta, Canada T2P 3V3, 
tei\dered for filing in Docket No. RP93- 
30-000 Sixth Revised Sheet No. 4 
Superseding Fifth Revised Sheet No. 4 
to its FERC Gas Tariff Original Volume 
No. 2. 

PAG-US states that it is submitting 
Sixth Revised Sheet No. 4 (1) to reflect 
a decrease in demand charges during 
the forthcoming demand charge period 
(January 1,1993 through June 30,1993) 
for Canadian gas purchased by PAG-US 
from Northwest Alaskan Pipeline 
Company (“Northwest Alaskan”) and 
resold to Northern Natural Gas 
Company (“Northern”) under Rate 
Schedule X-1; and (2) to reflect a 
downward adjustment in its demand 
charges to Northern for prior periods. 

PAG-US requests that Sixth Revised 
Sheet No. 4 become effective on January 
1,1993. 

PAG-US states that a copy of this 
filing has been served on Northern. 

Any person desiring to be heard or to 
protest said filing should file a petition 
to intervene or protest with the Federal 
Energy Regulatory Commission, 825 
North Capitol Street, NE., Washington, 
DC 20426, in accordance with Rules 211 
and 214 of the Commission’s Rules of 
Practice and Procedure. All such 
petitions or protests should be filed on 
or before Decenxber 4,1992. Protests 
will be considered by the Commission 
in determining the appropriate action to 
be taken, but will not serve to make 
protestants parties to the proceeding. 


Any person wishing to become a party 
must file a petition to intervene. Copies 
of this filing are on file with the 
Commission and are available for public 
inspection. 

Lois D. Cashell, 

Secretary 

IFR Doc. 92-29267 Filed 12-2-92, 8:45 am) 
BILLING CODE «7t7-01-M 


Office of Environmental Restoration 
and Waste Management 

Availability of Department of Energy 
Strategy for Development of a National 
Compliance Plan for DOE Mixed Waste 

AGENCY: Office of Environmental 
Restoration and Waste Management 
(EM), Department of Energy (DOE). 

ACTION: Published draft strategy and 
request for public comment. 

SUMMARY: Today, the Department of 
Energy (DOE) publishes a draft Strategy 
for Development of a National 
Compliance Plan for DOE Mixed Waste 
(Strategy). The purpose of the Strategy 
is to set forth DOE’s plan to develop a 
National Compliance Plan for DOE , 
Mixed Waste (National Compliance 
Plan) in cooperation with the 
Environmental Protection Agency 
(EPA), States, and interested members of 
the public. The National Compliance 
Plan will integrate DOE’s current 
management activities for mixed waste 
(waste that has both hazardous and 
radioactive components) into a 
comprehensive long-range plan to 
ensure the development of adequate 
waste-treatment capacity and to 
promote compliance with applicable 
laws and regulations 
DOE is soliciting comments on the 
content of the Strategy from interested 
persons, organizations, and agencies. 

DATES: Written comments to DOE 
should be received by January 4,1993. 

ADDRESSES: Copies of the Strategy may 
also be obtained by telephoning (202) 
586-5575, or by direct pickup horn or 
requested in writing to: Office of Public 
Affairs, U.S. Department of Energy, 
room lE-206, Forrestal Building, 1000 
Independence Avenue, SW.. 
Washington, DC 20585. 

Comments should be sent to: Ms. Jean 
Schumann, U.S. Department of Energy 
EM-5,1000 Independence Avenue, 

SW., Washington, DC 20585. 

FOR FURTHER INFORMATION CONTACT: 

Ms. Jean Schumann at the address above 
or telephone at (202) 586-7769 or fax 
(202) 586-7757. 

SUPPLEMENTARY INFORMATION: 
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f. Background 

OOE plans to develop, with inpuf 
from the EPA. States, and interested 
members of the public, a National 
Compliance Plan for DOE Mixed Waste 
Radioactive mixed waste (or “mixed 
waste”) is waste that contains both 
hazardous waste regulated under the 
Resource Conservation and Recovery 
Act, (42 U.S.C. 6901 et seq.) and source, 
special nuclear, or by-product material 
subject to the Atomic Energy Act of 
1954, as amended (42 U S 2011 et seq ) 
The primary purpose of the National 
Compliance Plan will be to integrate the 
Department’s mixed waste management 
activities into a coordinated national 
plan to ensure development of adequate 
mixed waste treatment capacity and to 
establish proposed schedules for: 

• Utilizing and upgrading existing 
mixed waste treatment capacity; 

• Developing new mixed waste 
treatment technologies; 

• Submitting necessary permit 
applications for treatment facilities, and 

• Constructing and utilizing new 
waste treatment facilities. 

The proposed schedules and activities 
developed in the national planning 
process will be incorporated into site- 
specific mixed waste plans for 
individual DOE facilities. The recently 
enacted Federal Facility Compliance 
Act of 1992. Pub. L. 102-386, requires 
DOE to submit site-specific mixed waste 
treatment plans to EPA or the 
appropriate State regulatory agency. 

IX)E believes that a two step process— 
development of a National Compliance 
Plan followed by development of site- 
specific plans—is the most prudent, and 
with the support of EPA and the States, 
viable approach to meeting the 
requirements of the Federal Facility 
Compliance Act. This approach is 
consistent with the Act’s specific 
recognition that DOE may propose 
centralized and regionalized treatment 
facilities in the site-specific plans to 
provide needed treatment capacity and 
the requirement that EPA and the States 
consider the need for regional treatment 
facilities. 

The purpose of the Strategy is to set 
forth DOE’S plan to develop a National 
Compliance Plan. Topics that will be 
addressed in the Strategy include: 

• The regulatory framework that 
governs mixed waste management; 

• Current DOE mixed waste 
generation and inventory date, 
treatment needs, and technology 
development efforts; 

• The need for a National Compliance 
Plan; 

• The proposed contents of the 
National Compliance Plan; 


• The proposed process for 
developing the National Compliance 
Plan, and 

• Coordination of the National 
Compliance Plan with other Department 
efforts 

•ssupd in Washington. OC. Novunitwr JO 
1992 

Leo P Duffy 

Assistant Secretary for Environmental 
Restoration and Waste Management 

Department of Energy Strategy for 
Development of a National Compliance 
Plan for DOE Mixed Waste 

The Department of Energy (DOE or 
Department) plans to develop, with 
input from the Environmental 
Protection Agency (EPA). States, and 
public, d National Compliance Plan for 
DOE Mixed Waste (National 
Compliance Plan). Radioactive mixed 
waste (or “mixed waste”) is waste that 
contains both hazardous waste subject 
to the Resource Conservation and 
Recovery Act (RCRA) and source 
special nuclear, or by-product material 
subject to the Atomic Energy Act (AEA) 
The primary purpose of the National 
Compliance Plan will be to integrate the 
Department’s mixed waste managemenx 
activities into a coordinated national 
plan to ensure development of adequate 
mixed waste treatment capacity and to 
establish proposed schedules for DOE to 
follow in: 

• Utilizing and upgrading existing 
mixed waste treatment capacity; 

• Developing new mixed waste 
treatment technologies, 

• Submitting necessary permit 
applications for treatment fecilities; and 

• Constructing and utilizing new 
waste treatment facilities 

The proposed schedules and activities 
developed in the national planning 
process will be incorporated into site 
specific mixed waste plans for 
individual DOE facilities. The recently 
enacted Federal Facility Compliance 
Act of 1992 requires DOE to submit site- 
specific mixed waste treatment plans to 
EPA or the appropriate State regulatory 
agency, DOE believes that a two step 
process-development of a National 
Compliance Plan followed by 
development of site-specific plans—is 
the most prudent and, with the support 
of EPA and the States, viable approach 
to meeting the requirements of tne 
Federal Facility Compliance Act. 
Further, this approach is consistent with 
the Act’s specific recognition that DOE 
may propose centralized and 
regionalized treatment facilities in the 
site-specific plans to provide needed 
treatment capacity and the requirement 


that EPA and the States consider the 
n^^ed for regional treatment facilities 

Aiihougn the focus of the National 
Compliance Plan will be on the 
development of treatment technology 
and treatment capacity for mixed waste, 
the Department also proposes to address 
the comprehensive management of 
DOE S mixed waste, from point of 
generation to point of disposal. A plan 
to ensure proper treatment of mixed 
waste must also consider management 
to the waste prior to treatment (e.g., 
characterization) and after treatment 
(e.g . disposal) because these other 
activities can impact the selection of 
treatment technologies and schedule for 
treating the waste. It is particularly 
important to consider the intended 
disposal site when identifying and 
developing treatment technologies for a 
waste, because the treatment technology 
must produce a waste form that meets 
the disposal facility’s waste acceptance 
criteria Therefore, the National 
Compliance Plan will also discuss 
mixed waste minimization, 
characterization storage, and 
transportation; use of commercial 
capacity; and integration of 
environmental restoration and 
decontamination and decommissioning 
(D&D) activities with the development 
of appropriate mixed waste treatment, 
storage, and disposal capacity. 

Particular emphasis will be placed on 
how these other waste management 
activities relate to waste treatment. 

The Department intends for the 
National Compliance Plan to be 
integrated with, and to build upon, 
various planning and public 
participation efforts underway in the 
environmental restoration, waste 
management, and technology 
development programs conducted by 
the Office of Environmental Restoration 
and Waste Management (EM). In 
particular, preparation of the National 
Compliance Plan will be carefully 
coordinated with current EM efforts to 
prepare a programmatic environmental 
impact statement (PEIS) for the DOE 
environmental restoration and waste 
management program pursuant to the 
requirements of the National 
Environmental Policy Act (NEPA). The 
EM PEIS will assess the potential 
environmental impacts associated with 
alternatives for environmental 
restoration and waste management 
program activities to ensure that 
decisions are made with full 
consideration of the environmental 
impacts of the proposed action and 
alternatives. 

The waste management section of the 
EM PEIS will include evaluation of a 
range of strategic alternatives for the 
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configuration of treatment, storage, and 
disposal (TSD) facilities for mixed 
waste, generally from maximum 
consolidation of TSD facilities to 
minimum consolidation to local siting. 
While the EM PEIS will evaluate a range 
of TSD facility configuration 
alternatives, ^e National Compliance 
Plan will evaluate options for TSD 
facility technologies and standardized 
facility designs. TSD technologies for 
facilities at specific sites would be 
proposed in the site-specific plans 
required by the Federal Facihty 
Compliance Act and subject to 
appropriate NEPA review prior to 
implementation. The National 
Compliance Plan will also constitute a 
framework for long-term management of 
the Department’s mixed waste activities, 
including implementation of decisions 
made in the EM PEIS Record of Decision 
(ROD). 

The National Compliance Plan is also 
intended to build upon existing DOE 
commitments (e.g., compliance 
agreements) to construct mixed waste 
treatment capacity and undertake other 
mixed waste management activities. The 
development of the National 
Compliance Plan will begin with an 
assessment of commitments for existing 
and planned mixed waste management 
facilities and activities and. as the plan 
progresses, will evaluate whether 
modifications or additional actions are 
needed. The EPA and State regulatory 
agencies will be invited to participate in 
this evaluation process. If needed, DOE 
will propose revisions through the 
mechanism appropriate for that 
commitment (e.g., for compliance 
agreements, generally the modification 
clause). During development of the 
National Compliance Plan, however, 
DOE will continue to use the mixed 
waste treatment capacity that already 
exists and will continue to meet its 
existing commitments. 

The need for the Department to 
develop a national plan to direct its 
mixed waste management program as a 
cooperative effort with EPA, States, and 
the public has become evident as DOE 
has analyzed the mixed waste 
management, cleanup, and D&D 
activities that will be required at its 
facilities under applicable 
environmental laws. The factors that 
drive the need for the development of a 
National Compliance Plan, in 
conjunction with the EM PEIS, include 
the following; 

• The RC^ land disposal 
restrictions (LDRs) and Federal Facility 
Compliance Act require DOE to develop 
treatment capacity for its mixed waste. 
The Department considers development 
of a National Compliance Plan an 


essential step to ensuring development 
of this capacity. The LDRs generally 
require treatment of mixed waste prior 
to disposal, but current treatment 
capacity in the DOE system and 
commercial sector is inadequate to meet 
DOE’S needs. It is necessary, therefore, 
for the Department to store its mixed 
waste until sufficient treatment capacity 
is developed, although such storage is 
generally prohibited under the LDRs. 
Thus, because the lack of treatment 
capacity is a complex-wide compliance 
issue for the Department, with mixed 
waste currently being managed at 37 
sites, it is appropriate for DOE to 
address this issue with a national plan 
to ensure that adequate capacity is 
developed to meet LDR requirements 
across the DOE complex. Additionally, 
as discussed eeirlier, the Federal Facility 
Compliance Act require DOE to submit 
site-specific plans to EPA or the 
appropriate State containing schedules 
for providing treatment capacity for 
mixed waste streams at DOE sites. The 
Department proposes to develop the 
site-specific plans based on the analyses 
in the EM PEIS and National 
Compliance Plan. 

• At some DOE sites, isolators have 
restricted receipt of off-site or out-of- 
state wastes in waste management 
permits for treatment facilities and other 
types of waste management units. In 
setting these restrictions, States have 
expressed concerns about the equitable 
distribution of DOE mixed waste TSD 
facilities across the nation. If these 
restrictions were to be applied at each 
of the 37 DOE sites currently managing 
mixed waste, however, they may result 
in a costly duplication of TSD facilities 
with little environmental or health 
benefit. In fact, constructing and 
operating TSD facilities for every mixed 
waste stream at every DOE site may use 
time, effort, and money that could 
otherwise be used on other 
environmental projects. The EM PEIS 
and National Compliance Plan will 
provide the framework for evaluating 
the advantages and disadvantages 
associated with various options for tne 
siting and use of mixed wastes TSD 
facilities. 

• States have various low-level 
radioactive waste management 
problems, the resolution of which may 
potentially be coupled with various 
Departmental activities to conserv^e and 
focus governmental waste management 
resources. The National Compliance 
Plan process can help to explore such 
potential opportunities. 

• The Department is concerned that 
current site-specific efforts to address 
mixed waste management needs will 
fail to achieve an efficient, cost-effective 


configuration of TSD facilities and 
approach to technology development. 
Site-specific technology development 
and implementation may foster 
unnecessary duplication of effort among 
sites in defining technology needs and 
designing facilities. DOE waste 
management is only one of many 
programs competing for limited 
taxpayer dollars. Development of a 
nationally coordinated waste 
management program can promote 
sound fiscal management of taxpayer 
dollars by optimizing technology 
development efforts and the use of 
facilities. 

• Implementing site-specific activities 
without a national plan may not 
adequately consider the cumulative 
erivironmental impacts of the 
Department’s mixed waste management 
decisions. DOE proposes to coordinate 
the National Compliance Plan with the 
FM PEIS to ensure adequate 
consideration of these impacts. 

The Department proposes to develop 
the National Compliance Plan over a 3- 
year period. The beginning of the 
process will focus on development of a 
national mixed waste management 
program in coordination wit preparation 
of the EM PEIS. The results of these 
national planning efforts will be 
incorporated into site-specific mixed 
waste treatment plans. The activities 
proposed in these plans would be 
subject to appropriate NEPA review 
prior to implementation. The proposed 
process is consistent with the 
requirements of the Federal Facility 
Compliance Act. The proposed 
activities during the 3-year period 
include the following: 

• October 1992-1993: 

-—Develop draft National Compliance 
Plan and EM PEIS and issue for 
public comment 

— Develop consistent format and 
content site-specific plans 

• October 1993-1994: 

-Issue final EM PEIS 

—Begin preparation of final National 
Compliance Plan 

—Begin preparation of site-specific 
plans in conjunction with 
preparation of final National 
Compliance Plan 

• October 1994-1995: 

-Publish EM PEIS ROD 

—Submit final National Compliance 

Plan to EPA/States for comment 

—Complete site-specific plans and 
submit to EPA/States for approval 

The Department proposes substantial 
involvement by EPA, the States, and the 
public throughout the development of 
the National Compliance Plan, as well 
as the nvoivenienf of other federal 
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agencies, such as the Nuclear Regulatory 
Commission (NRC) and Department of 
Transportation (DOT), where 
appropriate. In particular, DOE proposes 
to: 

• Begin this process by providing this 
draft strategy for a National Compliance 
Plan to EPA and the Governors for 
review, with comments requested by 
December 31,1992, so that a final 
Strategy to guide the National 
Compliance Plan’s preparation may be 
prepared; 

• Organize and conduct periodic 
meetings of a Federal/State National 
Compliance Plan Workgroup, to be 
comprised of technical and policy 
representatives designated by 
participating States, EPA, NRC, DOT, 
and DOE to coordinate the collection of 
information necessary to support this 
effort and provide recommendations on 
the National Compliance Plan and site- 
specific plans as they are being 
formulated: 

• Use exiting mechanisms for 
additional public and State, Tribal, and 
local government input throughout the 
preparation of the National Compliance 
Plan and site-specific plans, such as 
meetings of the State and Tribal 
Government Working Group, the 
Stakeholders Forum, the Western 
Governors’ Association, the National 
Governors* Association, and the 
Environmental Restoration and Waste 
Management Advisory Committee 
(EMAC); 

• Provide all interested parties an 
opportunity to review and comment on 
the draft National Compliance Plan 
concurrent with the public comment 
period for the draft PEIS (as 
required by tlie Federal Facility 
Compliance Act, EPA and the States 
would provide for public comment on 
the site-specific plans); and 

• Provide locm governments, Indian 
Tribes, and other interested parties in 
the vicinity of DOE sites with 
information and an opportunity to 
comment on the National Compliance 
Plan through use of existing public 
participation mechanisms at the sites. 

A National Compliance Plan will be 
an important step toward promoting 
DOE compliance with the mixed waste 
requirements of the RCRA LDRs and 
Federal Facility Compliance Act, and 
ensuring sound management of a 
program that vnll entail significant 
federal expenditures. It will also 
provide a vehicle for early EPA, State, 
and public involvement in DOE’s mixed 
waste management planning; for 
dialogue between these parties; and for 
increased understanding of the larger 
framework in which site-specific 
decisions are made. 


Section 1—Introduction 

Purpose and Contents of Strategy 

The purpose of this Strategy is to set 
forth the Department of Energy’s (DOE 
or Department) plan to develop a 
National Compliance Plan for DOE 
Mixed Waste (National Compliance 
Plan) in cooperation with the 
Environmental Protection Agency 
(EPA), States, and interested members of 
the public. The National Compliance 
Plan will integrate DOE’s current 
management activities for mixed waste 
(waste that has both hazardous and 
radioactive components) into a 
comprehensive long-range plan that will 
achieve compliance with applicable 
laws and regulations. 

This Strate^ will discuss: 

• The regulatory framework that 
governs mixed waste management; 

• Current DOE mixed waste 
generation and inventory data, 
treatment needs, and technology 
development efforts; 

• The need for a National Compliance 
Plan; 

• State-regulated and PCB wastes; 

• The proposed contents of the 
National Compliaince Plan; 

• The proposed process for 
developing the National Compliance 
Plan; and 

• Coordination of the National 
Compliance Plan with other Department 
efforts. 

The management of the Department’s 
environmental restoration and waste 
management programs and the 
development of the National 
Compliance Plan are dynamic 
processes, changing in response to new 
environmental requirements, input ft*om 
the public and regulatory agencies, the 
Department’s chamging mission, the 
generation of additional data from 
DOE’s environmental programs, and 
other factors. Consequently, the 
National Compliance Plan may evolve 
significantly from the one envisioned in 
this Strategy. 

Section 2~6ackground 

Definition of Mixed Waste 

Mixed waste is waste that is both 
hazardous waste subject to the Resource 
Conservation and Recovery Act (RCRA) 
and source, special nuclear, or 
byproduct material subject to the 
Atomic Energy Act (AEA). The 
radiological and hazardous components 
of mixed waste each present different 
hazards and require certain waste 
management practices. These two 
components are not readily separable. 
The Department’s operations over the 
past decades have resulted in the 


generation of numerous radiological, 
hazardous, and mixed waste streams. In 
addition, the 30-year waste cleanup and 
facility decontamination and 
decommissioning (D&D) effort initiated 
by DOE irr 1989 is likely to generate 
substantial quantities of additional 
w^ste, much of it mixed waste. 

The Department is required under the 
Atomic Energy Act of 1954, as amended, 
to provide for the safe management of 
radioactive waste. Historically, 
radioactive waste managed by DOE has 
been divided into three categories, each 
subject to different management 
requirements: 

• High-level waste —^the highly 
radioactive waste material that results 
from the reprocessing of spent nuclear 
fuel, including liquid waste produced 
directly in reprocessing and any solid 
waste derived from the liquid, that 
contains a combination of transuranic 
waste and fission products in 
concentrations requiring permanent 
isolation; 

• Transuranic (TRU) waste —waste 
that is contaminated with alpha- 
emitting transtiranium nuclides with 
half-lives greater than 20 years and 
concentrations greater than 100 
nanocuries per gram of waste; and 

• Low-level waste —^radioactive waste 
not classified as high-level waste, 
transuranic waste, spent nuclear fuel, or 
certain b>mroduct material. 

Due to the different management 
standards that apply to these three types 
of waste, mixed waste management 
programs within DOE are generally 
developed separately for high-level, 
tremsuranic. and low-level mixed waste 
types, although certain technologies 
may be developed for application to 
more than one waste type. 

RCRA Regulation of Mixed Waste 

RCRA was originally passed in 1976, 
as an amendment to the Solid Waste 
Disposal Act. It provides, among other 
things, for a “cradle-to-grave” hazardous 
waste management and tracking system. 
Tlie 1984 Hazardous and Solid Waste 
Amendments (HSWA) to RCRA include 
the land disposal restrictions (LDRs). 
which generally prohibit the land 
disposal of hazardous—and mixed— 
wastes unless treated in accordance 
with EPA standards. Section 3004(j) of 
HSWA also prohibits the storage of 
these wastes except to allow the 
accumulation of sufficient quantities to 
facilities proper treatment, recovery, or 
disposal. HSWA also requires cleanup 
of contaminated sites at actively 
operating facilities—much like the 
Comprehensive Environmental 
Response, Compensation, and Liability 
Act (CERCLA) requires cleanup of 
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inactive and abandoned sites. RCRA, in 
recognition of the AEA, exempts from 
RCRA regulation ‘‘source, special 
nuclear, or by-products material,** as 
defined by the AEA. 

In 1980, the Department took the 
position that its waste management 
activities related to weapons production 
were exempt from RCRA, based upon 
the AEA*s jurisdiction over the 
Department’s nuclear facilities and 
Section 1006(a) of RCRA, which 
provides that RCRA's requirements do 
not apply to “any activity or substance 
which is subject to . . . the Atomic 
Energy Act of 1954. . . .’* Although 
subsequent litigation clarified that 
RCRA applied to DOE’s hazardous 
waste, it did not determine RCRA’s 
applicability to mixed waste. This was 
resolved to a certain extent on July 3, 
1986, when EPA published a notice in 
the Federal Register (51 FR 24504) that 
it had determined that mixed waste was 
subject to RCRA and that States were 
required to petition the EPA for 
authorization to regulate mixed waste. 
Nevertheless, there was still some 
confusion as to the scope of wastes that 
constituted mixed waste. The July 3, 
1986, notice stated that pending an 
interpretation of the “Byrproduct 
Definition** by DOE, mixed waste would 
be regulated by EPA on a case-by-case 
basis. On May 1,1987, DOE published 
the “Byproduct Material** rule in the 
Federal Register (52 FR 15937), which 
clarified that all DOE radioactive waste 
that is hazardous under RCRA would be 
subject to dual regulation \mder both 
RCRA and the AEA. 

Because of the uncertainty regarding 
RCRA’s applicabihty to mixed waste in 
the mid-1980s, issues related to mixed 
waste were not the focus of the 
legislative process that led to the 
enactnmnt of HSWA, or the early EPA 
rulemaldng processes related to the 
UDRs. Consequently, requirements 
related to mixed waste management, 
treatment, and disposal have not been 
specifically addressed by the Congress 
in RCRA or HSWA or by EPA in many 
of the implementing regulations. 

Prior to the “Byproduct Material** 
rule, mixed waste was generally 
managed in accordance with DOE 
Orders that focused on the radioactive 
nature of the material and were 
designed to implement AEA 
requirements. Treatment, storage, and 
disposal of mixed waste were not 
generally conducted in accordance with 
EPA regulations for hazardous waste 
imder RCRA and its amendments. 
Consequently, when the “Byproduct 
MateriaP* rule was published in 1987, 
there was little information available 
about the quantities and hazardous 


characteristics of the mixed waste 
managed throughout the Department 
and about the capability of existing 
Department facilities to manage mixed 
waste in compliance with the EPA 
hazardous waste regulations. In 
addition, the Department had not been 
focusing its efforts on developing mixed 
waste treatment technologies that would 
meet the requirements of the RCRA 
LDRs. 

Since that time, the Department has 
made substemtial progress in developing 
a RCRA-compliant waste management 
program. Indeed, RCRA is one of the 
most significant statutes affecting the 
Department’s waste management and 
cleanup efforts. Over half of the budget 
of the Office of Environmental 
Restoration and Waste Management 
(EM) is spent on activities related to 
RCRA compliance (in fiscal year 1992, 
the total EM budget was approximately 
$4.3 billion). 

One of the Department’s major waste 
management efforts is developing a 
mixed waste program to achieve 
compliance with the LDRs. With some 
exceptions, the LDRs prohibit land 
disposal and storage of regulated 
hazardous waste unless the waste meets 
the EPA treatment standards for the 
particular waste type. Mixed waste is 
subject to these restrictions. Efforts to 
achieve compliance with the LDRs 
include characterizing mixed waste to 
identify applicable LDR requirements, 
evaluating appropriate treatment 
technolo^es for ihe waste, ancj 
constructing or obtaining needed 
treatment facilities. The Department is 
also pursuing LDR variances (e.g., 
treatabihty variances, no-migration 
variances) in some cases. At several 
DOE sites, schedules for implementing 
these LDR compliance activities have 
been incorporated into site-specific 
compliance agreements with the 
appropriate regulatory agencies. 

Presently, however, there are a very 
limited number of RCRA permitted 
treatment facilities available to treat 
mixed waste, either within the DOE 
complex or in the commercial sector. 
Initial information has been gathered on 
the mixed waste streams the Departmeni 
is generating and storing. Based on this 
data, RCRA treatment technologies have 
been identified for approximately 75 
percent (by volume) of these wastes 
However, although technologies have 
been identified for many streams, 
operating capacity is still limited 
b^ause tedmology development efforts 
are needed for some streams to adapt 
existing technologies to manage 
properly the radioactive component ol 
the waste; for other streams, treatment 
facilities are still in the process of being 


permitted and constructed. Commercial 
capacity to manage DOE mixed waste is 
also very limited at present. 

Constructing and commencing 
operations of a new DOE waste 
treatment facility can take 5 to 15 years 
to: (1) receive Congressional support to 
fund the facility, (2) acquire the 
necessary permits, which must be 
obtained before construction may begin, 
(3) comply with other applicable 
environmental statutes, such as the 
National Environmental Policy Act 
(NEPA), and (4) demonstrate the 
readiness of the unit to begin treating 
mixed waste. This time period could be 
shortened or extended biased on the 
complexity of the facility operations and 
public support or opposition of the 
project. 

As stated previously, because DOE 
currently lacks the facilities necessary to 
treat its mixed waste to LDR standards, 
it has been storing the waste pending 
development and construction of these 
facilities. However, in addition to 
requiring treatment of hazardous wastes 
prior to disposal, the LDRs also prohibit 
the storage of hazardous wastes, except 
where such storage is necessary to 
accumulate sufficient quantities to 
facilities proper treatment, recovery, or 
disposal. The prohibition does not allow 
storage for the purpose of developing 
treatment technologies or treatment 
capacity, which is the reason most DOE 
mixed waste streams are currently being 
stored. Thus, even though DOE 
generally operates the storage facilities 
in compliance with other RCRA storage 
requirements that ensure safe 
management of the waste, the LDR 
storage prohibition still applies to the 
waste itself. 

RCRA does allow EPA to grant 
temporary relief from the LDR storage 
prohibition through a National Capacity 
Variance and/or Case-by-Case (CBC) 
Extension when EPA finds that 
treatment capacity is not sufficient for a 
particular restricted waste. However, 
such variances are short-term in nature 
and do not cover the length of time 
needed to develop sufficient capacity 
for mixed waste. Moreover, in some 
instances, a variance is no longer 
available. For example, the majority of 
DOE’S mixed waste streams were 
covered under a 1966 LDR rulemaking 
on solvent and dioxin wastes and a 1987 
LDR rulemaking on so-called 

California list” wastes, but variances 
from the storage prohibition were not 
granted at that time due to the 
anceriainty regarding RCRA’s 
applicability to mixed waste. Because 
RCRA limits the “life” of a capacity 
vanaiue. variances are no longer 
available tor solvent, dioxin and 
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California list mixed wastes. In 1990, 
however, EPA granted a National 
Capacity Variance for a third category of 
mixed waste, called **Third-Thirds’* 
mixed waste, which comparies about 30 
percent of the DOE mixed waste subject 
to the LDRs. This National Capacity 
Variance expired in May 1992, and the 
Department has apphed for a one-year 
CBC Extension to Ihe variance, which is 
renewable for one additional year. Thus, 
all potentially available relief for this 
waste will be exhausted by mid-1994. 
Nevertheless, because treatment is not 
expected to be widely available by mid- 
1994, the subsequent storage of most 
newly generated mixed waste will not 
comply with the LDR storage 
prohibition. 

Federal Facility Compliance Act of 
1992 

On October 6,1992, new legislation 
was enacted that includes provisions 
concerning DCME compliance with RCRA 
IDR requirements for mixed waste. 
Among other things, the Federal Facility 
Compliance Act provides that: 

• For a period of three years after the 
date of enactment, the waiver of 
sovereign immunity contained in 
section 6001(a) of RCRA, as amended 
with respect to civil, criminal, and 
administrative penalties and fines shall 
not apply to the federal government for 
violations of the LDR storage 
prohibition in Section 3004(j) of RCRA 
that involve mixed waste. This 
provision applies only to federal 
facilities that are not subject to an 
existing agreement, permit, or 
administrative or judicial order that 
address compliance with the RCRA LDR 
storage prohibition for mixed wastes. 

• After three years, the waiver of 
sovereign immunity shall not apply to 
DOE sites for violations of the RCRA 
LDR storage prohibition for mixed 
wastes if the DOE site is in compliance 
with an approved site-specific mixed 
waste treatment plan and an order 
requiring compliance with the site- 
specific plan. 

• For lKDE sites that generate or store 
mixed waste, DOE must submit to the 
EPA or authorized State a site-specific 
plan containing schedules for 
developing treatment capacity and/or 
technologies for treating the site’s mixed 
wastes. The site-specific plans may 
provide for centralized, regional, or on¬ 
site treatment of mixed wastes. (DOE 
must also provide information about 
any plans for radionuclide separation of 
mixed wastes.) This provision ^oes not 
apply to DOE sites that are already 
subject to a permit, agreement, or 
administrative or judicial order 
governing the treatment of mixed 


wastes, to which the State is a party. 
Moreover, a State may elect to waive the 
site-specific plan requirement and 
instead enter into an agreement with 
DOE that addresses compliance with the 
storage prohibition and issue an order 
requiring compliance with the 
agreement. 

• DOE must publish a schedule for 
submitting the site-specific plans in the 
Federal Register not later than 6 months 
after the date of enactment. DOE must 
also submit progress reports to Congress 
1, 2, and 3 years after the date of 
enactment that describe the status of 
DOE submission, regulator review, and 
implementation of the site-specific 
plans. 

• EPA or the authorized State must 
approve, approve with modifications, or 
disapprove the site-specific plans 
within 6 months from receipt. In making 
this determination, EPA or the 
authorized State must consider the need 
for regional treatment facilities and 
consult with each other, as well as with 
any other State in which a facility 
affected by the plan is located. EPA or 
the authorized State must also publish 

a notice of availability of site-specific 
plans received and consider public 
comments in making determinations on 
the plans. Upon approval of a plan, EPA 
or the authorized State must issue an 
order under the appropriate authority 
requiring compliance with the approved 
plan. 

In effect, these provisions of the 
Federal Facility Compliance Act require 
DOE to have approved site-specific 
mixed waste treatment plans and related 
orders in place three years from the date 
of enactment in order to avoid the 
imposition of fines and penalties 
(except for sites already subject to a 
permit, agreement, or order addressing 
compliance with the RCRA LDR storage 
prohibition). 

The Act also contains several other 
provisions related to mixed waste 
management. Not later than 180 days 
after enactment, DOE must submit to 
EPA and each State in which the 
Department stores or generates mixed 
waste a Mixed Waste Inventory Report 
and a Plan for Development of 
Treatment Capacities and Technologies. 
In brief, the Inventory Report must 
contain: 

• A description of each mixed waste 
(waste name, EPA hazardous waste 
code, basis for identifying the waste 
code, source of waste, etc.); 

• The amount of waste currently in 
storage and estimated generation for the 
next 5 years; 

• A description of waste 
minimization activities for each mixed 
waste stream; and 


• An identification of the LDR 
treatment technology specified for each 
mixed waste, with an explanation of 
whether and how the radionuclide 
content affects the use of the 
technology. 

In brief, the Plan for Development of 
Treatment Capacities and Technologies 
must contain: 

• An estimate of the treatment 
capacity available for each waste for 
which treatment technologies currently 
exist, with a description of available 
treatment units; 

• A description of any treatment units 
not considered in calculating this 
available capacity and the rationale for 
not including the units; 

• A description of the treatment units 
currently proposed to increase the 
available capacity; and 

• For each waste where DOE has 
determined that treatment technologies 
do not currently exist, information 
supporting this determination and a 
description of the technological 
approaches that DOE anticipates will be 
needed for these wastes. 

DOE intends to comply with all of the 
provisions of the Federal Facility 
Compliance Act. The Department will 
use the best information available to 
develop the Mixed Waste Inventory 
Report and Plan for Development of 
Treatment Capacities and Technologies 
for submittal to EPA and States in 180 
days. The draft National Compliance 
Plan, scheduled to be made available for 
public comment approximately one year 
after enactment of the Federal Facility 
Compliance Act. will incorporate 
analyses of additional information on 
needed treatment technologies and 
facilities and be expanded to address 
other waste management activities (e.g., 
characterization, ^sposal) that affect 
waste treatment. 

While DOE will comply with all 
requirements of the Federal Facility 
Compliance Act, the focus of this 
Strategy is on development of the 
National Compliance Plan and use of 
this plan as input to development of the 
site-specific plans required by the Act. 

Current DOE Mixed Waste Generation 
and Inventory Data. Treatment Needs, 
and Research and Development Efforts 

Mixed Waste Inventories and 
Treatment Needs. The Department’s 
stored and currently generated mixed 
waste streams are fisted in Attachment 
A of this Strategy. The Department 
estimates that it produces over 90 
percent of the nation’s low-level m^ixed 
waste and virtually all high-level and 
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transuranic mixed waste.' Low-level, 
transuranic, and high-level wastes are 
listed separately by treatability group. 
(Treatability groups are categories 
within which different wastes are 
amendable to similar types of treatment 
because they share similar 
characteristics that affect treatment 
performance.) The information in 
Attachment A and this subsection is 
based on the Department’s November 
1991 effort to prepare a CBC Extension 
application for mixed waste streams 
subject to the *‘Third-Third” LDR rule. 
Although the extension request applied 
only to Third-Third mixed waste, in 
certain areas the analysis supporting the 
application considered all DOE mixed 
waste known to be subject to the LDRs 
at the time (i.e., mixed waste containing 
solvent, dioxin, and California list 
waste), based on best available data. 

The Department is continually 
refining these data as its waste 
characterization efforts progress and its 
activities change, and intends to update 
the list of waste streams and treatability 
groupings during development of the 
National Compliance Plan. The 
Department expects the number of 
mixed waste streams to increase as a 
result of waste characterization efforts 
that identify additional mixed waste 
streams, cleanup activities that generate 
new waste streams, and other factors. 
The updated information will be 
provided to the EPA, States, and public 
as part of the National Compliance Plan 
process. The Mixed Waste Inventory 
Report and Plan for Development of 
Treatment Capacities and Technolo^es 
described in me proceeding subsection 
will be two vehicles for providing 
updated information on mixed waste 
streams and treatment facilities. 

As indicated by the CBC Extension 
application data, the Department stores 
approximately 530,000 cubic meters of 
LDR mixed waste at 30 facilities (some 
facilities generate, but do not store, 
mixed waste), and generates an 
additional 52,000 cubic meters of mixed 
waste per year. Together, the stored and 
generated wastes represent 
approximately 700 different waste 
streams. As part of the CBC Extension 
effort, the Department performed an 
assessment of its 700 mixed waste* 
streams to determine treatment 
technologies necessary to provide LDR 
compliant treatment. 

As a result of this assessment, the 
Department’s 700 mixed waste streams 
were categorized into 53 treatability 


' An estimate based on comparing Department 
generation data with those from the NotionaJ Profile 
of Commercially Generated Low Level Radioactive 
Mixed Waste. Martin Marietta Energy Systems. Inc., 
August 14.1992. 


groups. Based on (1) treatment 
technologies required by LDR treatment 
standards that are expressed as specified 
technologies, or (2) the Best 
Demonstrated Available Technology 
(BDAT) specified by EPA for waste 
streams with LDR treatment standards 
that are expressed as concentration 
limits or deactivation, the 53 treatability 
groups fell into eight RCRA treatment 
technology categories.* Thermal 
treatment (e.g., incineration) was by far 
the most often specified treatment 
technology, with a minimum of 19 
treatability groups planned to be 
managed using this technology. 
Stabilization was the second most 
commonly specified treatment 
technology (and, based on current data, 
will be the technology needed to treat 
the largest volume of DOE’s mixed 
waste), followed by lead 
decontamination/macro-encapsulation 
for radioactive lead solids. Vitrification 
has been identified in the LDR 
regulations as the BDAT for high-level 
wastes. Other treatment technology 
categories were oxidation/water 
reaction, cyanide destruction, ion 
exchange, and debris management 
techniques. Defense-related transuranic 
waste is scheduled for disposal in the 
Waste Isolation Pilot Plan (WIPP), a 
deep underground repository, assuming 
all necessary final approvals are 
obtained. EPA has granted DOE a no¬ 
migration variance to conduct the test 
phase at this facility. If EPA approval of 
a variance for final operation of the 
facility is granted, treatment of these 
transuranic wastes to meet LDR 
treatment standards will not be 
required, although some treatment to 
meet transportation requirements and 
WIPP acceptance criteria may be 
needed. 

Although potential applicable 
treatment technologies for the 
Department’s mixed waste streams have 
been identified for approximately 75 
percent (by volume) of the Department’s 
stored and currently generated waste, 
based on the 1991 CBC Extension data, 
additional capacity and technology 
development is required. For the most 
part, technology development involves 
modifying existing technologies to 
handle the Department’s mixed wastes, 
but some new technologies will also be 
needed for certain problematic waste 
streams. Overall, capacity within DOE 
and in the commercial sector is 
currently inadequate to treat DOE’s 


^ These treatment categories are based only on the 
Third-Third LDR rule treatment requirements. 
Additional categories may be required ^en 
treatment requirements under the solvent, dioxin, 
and California list LDR rules are included in the 
analysis. 


mixed wastes. Although capacity in the 
private sector is limited at present, the 
Department has used and plans to use 
commercial facilities to treat some of its 
mixed waste and is now soliciting 
assistance from the commercial sector in 
developing mixed waste treatment 
technologies and capacity. This is being 
accomplished through workshops with 
industry to explain DOE needs direct 
procurement, Program Research and 
Development Acquisition (PURDA), 
Cooperative Research and Development 
Agreement (CRADA), Broad Agency 
Announcement (BAA), and Small 
Business Innovative Research (SBIR). 

It is important to note that the above 
generation and inventory data does not 
include the potential substantial 
amounts of contaminated soil and 
debris that will be generated by the 
Department’s future cleanup efforts at 
approximately 3,700 contaminated sites 
and D&D of approximately 500 facilities. 
The Department will not know the 
specific amounts and types of waste that 
will be generated from these remedial 
actions and D&D activities until 
hundreds of RCRA Facility 
Investigations/Corrective Measures 
Studies and CERCLA Remedial 
Investigations/Feasibility Studies and 
D&D Work Plans have been completed 
and remedies are selected. While 
technology development is underway 
for different types of cleanup wastes, it 
is difficult to accurately predict the 
technologies needed and quantities of 
waste to be treated in situ versus in 
treatment facilities until remedial action 
decisions are made pursuant to the 
applicable cleanup law or process. 

Thus, planning for adequate capacity to 
be available in a timely fashion will 
continue to be a challenge for the 
Department’s mixed waste management 
program. 

Technology Development Activities. 
Recognizing the need to support DOE’s 
national planning efforts for mixed 
waste treatment, the Department’s 
Office of Technology Development 
created a Mixed Waste Integrated 
Program (MWBP). The mission of the 
MWIP is to develop, test, and evaluate, 
for deployment, complete and 
appropriate technologies for the 
treatment of all DOE mixed low-level 
wastes, including alpha-contaminated 
wastes. 

Goals have been established to 
achieve the stated mission through both 
development of innovative technology 
and evaluation of existing technology to 
solve mixed waste treatment problems. 
These goals are as follows: 

• Assess whether production of 
enhanced final waste forms (e.g., glass, 
ceramic) for low-level mixed waste 
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would result in better process 
performance, lower life-cycle costs, and 
lower risk than conventional treatment 
and stabilization systems. 

• Improve upon conventional 
treatment technologies, as appropriate. 

• Pronde technical review of, 
provide key technical requirements for, 
monitor progress of, and incorporate 
data from on-going technology 
development initiatives to support a 
national strategy for mixed waste 
treatment and site-specific enforceable 
commitments. 

The MWIP uses a systems approach to 
technology development to ensure that 
all needs are identified and met. 
Technical experts from throughout the 
DOE complex have been recruited to 
support tte MWIP and to bring the 
resources of the complex together to 
solve mixed waste treatment problems. 
This organization of experts will 
providelechnicBLl specifications (e.g., 
requests for proposes, statements of 
work) to solicit industrial participation 
in tedinology development to resolve 
specific mixed waste treatment 
problems. Individual research, 
development, demonstration, testing, 
and evaluation tasks are integrated by 
the MWIP to ensure that the goals and 
deadlines associated wifii tedmology 
development for the national and site- 
specific mixed waste management 
programs are met. 

Tne Office of Technology 
Development also has technology 
development efforts underway for 
transurahic and high-level wastes in the 
area of waste management. For example, 
characterization and retrieval 
technologies are being developed for 
transuranic wastes, and radionuclide 
separation technology (i.e., separation of 
the radioactive and hazardous 
components of the waste) is being 
explored for high-level wastes. In 
addition,* extensive technology 
development efforts are underway to 
support environmental restoration 
activities. 

Need for a National Compliance Plan 
for DOE Mixed Waste 

The Department believes that a two 
step process—development of a national 
plem followed by development of site- 
specific plans—is the most prudent and. 
with the support df EPA and the States, 
viable approach to managing its mixed 
waste program and meeting the 
requirements of the RCRA LDRs and 
Federal Facility Compliance Act 
Further, this approacn is consistent with 
the Act’s specific recognition that DOE 
may propose centralized and 
regionalized treatment facilities in the 
sue-specific plans to provide needed 


treatment capacity and the requirement 
that EPA and the States consider the 
need for regional treatment facilities. A 
number of factors contribute to the need 
for the development of a national plan, 
in conjunction with the EM 
programmatic environmental impact 
statement fPEIS), which is discussed 
furflierin Section 3, including the 
following 

• The RCRA LIHls generally require 
treatment of hazardous and mixed waste 
prior to disposal. Although most of the 
Department’s hazardous waste is treated 
in commercial treatment facilities, 
adequate treatment capacity for mixed 
waste does not currently exist in the 
private sector or in DOE, nor are 
treatment technologies adequately 
developed for all mixed waste streams. 
To adcfress this complex-wide need, the 
Department requires a national plan to 
ensure that adequate capacity and 
appropriate technologies are developed 
in a cost-effective and coordinated 
manner to treat mixed waste to meet 
UDR standards for all DOE sites. 

For low'-level mixed waste in 
particular, DOE sites are currently 
making decisions on the selection of 
treatment technologies, development of 
facility design and waste acceptance 
criteria, and definition of 
characterization requirements on an 
individual, site-specific basis. This 
approach is a hig^i-cost. inefficient 
method of meeting the mixed waste 
management needs of the DOE complex 
that may result in unnecessary 
duplication of efforts among sites DOE 
is only one of many programs 
competing for limited taxpayer dollars 
Development of a nationally 
coordinated waste management program 
can promote sound fiscal management 
of taxpayer dollars by optimizing 
technology development efforts and the 
use of facilities. 

• Site-specific agreements or plans 
without a national planning process 
may not adequately consider the 
cumulative environmental impacts of 
the Department's mixed waste 
management decisions. To address this 
concern, DOE is developing an EM PEIS 
and proposes to coordinate the National 
Compliance Plan with the PEIS to 
ensure adequate consideration of these 
impacts. 

• At some EKDE sites, regulators have 
restricted receipt of off-site or out-of 
state wastes in waste management 
permits for treatment facilities and other 
types of waste management units In 
setting these restricrtions. States have 
expressed concerns about the equitable 
distribution of DOT mixed waste TSD 
facihties across the nation. If these 
restrictions were to be appbed at each 


of the 37 DOE sites currently managing 
mixed waste, however, they may result 
in a costly duplication of TSD facilities 
with little environmental or health 
benefit. In fact, constructing and 
operating TSD facilities for every mixed 
waste stream at every DOE site may use 
time, effort, and money that could 
otherwise be used on other 
environmental projects. 

DOE believes it should work with 
States to address these equity concerns 
through the EM PEIS and National 
Compliance Plan process to determine if 
an efficient and equitable approach to 
siting mixed waste TSD imits can be 
agreed upon. The EM PEIS will provide 
a comprehensive analysis of the impacts 
of siting TSD facilities locally versus 
consolidating some of these facilities. 
States and citizens will be provided an 
opportunity to participate in these 
analyses and to work with DOE to 
analyze equitable approaches to 
consolidation. If the option of 
consolidating some facilities is 
supported by these analyses, the 
national planning processes can also 
provide the vehicle for DOE to woik 
with States and citizens to identify 
incentives and measures to mitigate any 
potential impacts that result from such 
consolidation. 

• Mixed waste is generated in many 
States by universities, hospitals, and 
private entities. These States have 
various waste management problems 
and the Department believes that DOE 
and the States should explore 
cooperative efforts to resolve these 
problems. States and the Department 
face many of the same issues associated 
with the cleanup, treatment, storage, 
and disposal of mixed waste (e.g., lack 
of technologies, local opposition to 
facility siting, costs oftreatment and 
disposal facilitieB). Significant 
opportunities may exist to address 
cooperatively the development and 
application of the technology necessary 
to resolve these issues in a manner that 
will optimize the use of State and 
Federal government resources. 

• The process for funding, designing, 
permitting, and constructing treatment 
facilities for mixed waste can take 5 to 
15 years. A national planning process 
may help reduce the timeframes needed 
to bring treatment capacity on line by: 
involving the public and States early in 
the technology evaluation process; 
providing a comprehensive picture of 
DOE’S proposed plans for mixed waste 
treatment and disposal; and 
standardi 2 ±ng tec^ologies and 
supporting documentation (e.g., NEPA 
and safety documentation) to the extent 
possible 
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• Development of adequate treatment 
capacity for mixed waste will 
necessitate the long-term storage of 
substantial volumes of mixed waste, 
which is prohibited under the LDR 
storage prohibition of RCRA. The need 
for long-term storage exists (1) where 
RCRA-compliant mixed waste treatment 
technologies exist, or may soon be 
available, but a large backlog of waste 
awaits treatment; and (2) where 
characterization to identify RCRA 
hazardous waste codes has been 
accomplished, but additional 
characterization is needed to identify 
treatment and disposal requirements. 

• The Department has been 
negotiating compliance agreements with 
its regulators on a case-by-base, site- 
specific basis to allow continued storage 
of LDR mixed waste and to establish 
schedules for developing adequate 
treatment capacity. To date, most 
compliance agreements have been 
signed for DOE sites that are major 
generators of mixed waste and, 
therefore, are planning to treat most of 
their mixed waste on site. These large 
sites are also those that are more likely 
to have the technical expertise and 
resources needed to develop and 
operate treatment facilities on site. 
Because these sites generally have had 
the necessary technical expertise and 
resources and because the construction 
of on-site capacity does not require 
agreement from other States or DOE 
sites, it has been easier for these sites to 
make commitments to develop 
treatment capacity in compliance 
agreements. 

• However, it will be more difficult 
for smaller sites to develop site-specific 
agreement (and site-specific plans 
pursuant to Federal Facility Compliance 
Act requirements) without the benefit of 
a national plan. For smaller sites that 
generate small volumes of mixed waste, 
constructing treatment facilities on site 
for each of their waste streams may not 
be the most efficient, cost-effective, and 
environmentally protective approach to 
providing treatment, nor do these sites 
necessarily have existing technical 
expertise that is necessary to develop 
comprehensive treatment capacity. In 
addition, even some large sites have 
small volume waste streams which 
would bo centrally or regionally treated. 
The EM PEIS process will provide the 
framework for determining whether 
such consolidated facilities are 
appropriate and where they should be 
located. The National Compliance Plan 
process will provide input to this 
analysis by identifying and matching 
waste stream-specific treatment needs 
across the DOE complex. Site-specific 


agreements do not accomplish this 
purpose. 

• In considering plans to transfer 
waste from one site to another, a 
national approach will also provide the 
vehicle for the regulatory agencies and 
public on both sides of the transfer to 
be involved in these plans in a two-way 
dialogue and to understand the whole 
picture. Site-specific agreements do not 
provide for such involvement or 
imderstanding. 

• Substantial quantities of mixed 
waste are likely to be generated by the 
Department’s ongoing and future 
environmental restoration and 
decommissioning activities, but the 
potential amounts and types of waste 
that will be generated and require 
treatment cannot be accurately 
determined until hundreds of RCRA 
Facility Investigation/Corrective 
Measures Studies, CERCLA Remedial 
Investigation/Feasibility Studies, and 
D&D Work Plans have ^en completed 
and remedies have been selected. Waste 
resulting from cleanup and 
decontamination activities presents the 
Department with as yet largely 
undefined technological challenges and 
obstacles. The Department needs to 
ensure that information fipm these 
activities is integrated into the 
Department’s planning for the 
development of mixed waste treatment, 
storage, and disposal capacity. Site- 
specific approa^es to technology 
development and TSD facility 
construction would not provide for the 
optimiun use of the Department’s 
resources to manege these potentially 
large volume mixed waste streams. 

The development of a National 
Compliance Plan is an important step 
toward addressing these needs. The 
National Compliance Plan would 
replace the current inefficient, 
fragmented approach to managing 
mixed waste with a coordinated plan 
that would incorporate the input of 
interested parties, allow technology and 
capacity development to proceed in the 
most cost-effective and expeditious 
manner possible while miniziming 
environmental impacts, and identify 
opportunities for cooperative DOE and 
State efforts. 

Other Wastes Addressed by the. 
National Compliance Plan for DOE 
Mixed Waste 

“Mixed waste’* is defined as a waste 
that contains hazardous waste regulated 
rmder RCRA and source, special 
nuclear, or byproduct material regulated 
under the A^. In the National 
Compliance Plan, DOE will address 
mixed waste as well as two additional 
categories of waste that pose similar 


management problems and, in many 
cases, may require similar types of 
treatment. The first of these additional 
categories is waste that is both 
hazardous and radioactive, but the 
hazardous component is regulated only 
under State law, not Federal law. Some 
States, such as California, have 
hazardous waste laws that regulate more 
materials as hazardous than RCRA does. 
The second category is radioactive 
waste that contains polychlorinated 
biphenyls (PCBs) but no RCRA 
hazardous waste component. PCBs are 
regulated under the Toxic Substances 
Control Act (TSCA). To meet TSCA 
requirements, some radioactive waste 
contaminated with PCBs will require 
treatment before disposal, but, as with 
mixed waste, treatment capacity for 
these wastes is currently limited. 

Section 3—Proposal for a National 
Compliance Plan for DOE Mixed Was*e 

The Department proposes to develop, 
with input from the EPA, NRC, DOT, 
States, Indian Tribes, and interested 
members of the Public, a National 
Compliance Plan to create an integrated 
and national approach to the 
development of mixed waste treatment 
technologies and capacity and the 
overall management of mixed waste. 
Although the National Compliance Plan 
will address the spectrum of DOE’s 
mixed waste management activities, and 
major focus of the plan will be on the 
development and use of mixed waste 
treatment technologies, including 
associated research and development 
(R&D) efforts. It will also be important 
to address the waste acceptance criteria 
for disposal of the mixed waste, because 
the treatment technologies selected for a 
waste must produce a waste form 
acceptable at the intended disposal site. 

The Department believes that the 
development and implementation of the 
National Comphance Plan should be 
guided by the following policy 
objectives: 

• DOE must undertake a national 
approach to solving national problems 
involving substantial volumes of mixed 
waste with unique technological and 
safety considerations. 

• The development of the National 
Compliance Plan must involve all 
affected parties (e.g., DOE, EPA, States, 
Indian Tribes, public) because the 
implementation and ultimate success of 
the plan will depend upon their 
involvement and support. 

• The Department and the States 
should explore the potential for sharing 
their waste management resources. 

Development of the National 
Compliance Plan will be carefully 
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coordinated with other Departmental 
planning efforts. As previously noted, 
one of the key planning documents that 
will be closely related to the National 
Compliance Plan is the Department's 
EM PEIS, being prepared pursuant to 
NEPA. The EM PEIS will assess the 
potential environmental impacts 
associated with alternatives for 
environmental restoration and waste 
management program activities to 
assure decisions are made with full 
consideration of the environmental 
impacts of the proposed action and 
alternatives. The waste management 
section of the EM PEIS will include 
evaluation of a range of strategic 
alternatives for the configuration of TSD 
facilities for mixed waste across the 
DOE complex (generally from maximum 
consideration of TSD facilities to 
minimum consolidation to local siting) 
and will identify one of the strategic 
configuration alternatives as the 
proposed action. 

While the EM PEIS will evaluate a 
broad range of TSD configuration 
alternatives, the National Compliance 
Plan will evaluate options for TSD 
facility technologies and standardized 
facility designs, TSD technologies for 
facilities at specific sites would be 
proposed in the site-specific plans 
required by the Federal Facility 
Compliance Act and subject to 
appropriate NEPA review prior to 
implementation. The National 
Compliance Plan wall also evaluate* 
options for more detailed technical and 
policy issues related to mixed waste 
management (e.g., standardized data 
reporting requirements, waste 
characterization issues). Finally, the 
National Compliance Plan will 
constitute a framework for long-term 
management of the Department’s mixed 
waste activities, including 
implementation of decisions made in 
EM PEIS ROD. The DOE teams 
developing the EM PEIS and National 
Compliance Plan wall work closely 
together through out their preparation to 
ensure that the EM PEIS bounds the 
environmental impacts of the TSD 


technology options being considered in 
the National Compliance Plan. 

The National Compliance Plan is also 
intended to build upon existing DOE 
comments (e.g., agreements, orders, 
permits) to construct mixed waste 
treatment capacity and undertake otlier 
mixed w-aste management activities. The 
development of the National 
Compliance Plan wall begin wdth an 
assessment of commitments for existing 
and planned mixed waste management 
facilities and activities and, as the plan 
progresses, will evaluate whether 
modifications or additional actions are 
needed. DOE proposes substantial EPA 
and State involvement throughout 
development of the National 
Compliance Plan, so that regulatory' 
agencies will be able to provide 
substantive input to the evaluations. If 
these cooperative evaluations indicate a 
need to revise an existing commitment, 
DOE would request the revision through 
the mechanism appropriate for that 
commitment (e.g., for compliance 
agreements, generally the modification 
clause). During development of the 
National Compliance Plan, however, 
DOE would continue to use the 
treatment capacity that already exists 
and would continue to meet its existing 
commitments. 

For example. DOE might have a 
commitment under a federal facility 
compliance agreement to construct a 
treatment facility that will stabilize 
waste using concrete or fly ash. As part 
of the National Compliance Plan 
process, DOE may propose to evaluate 
whether a different type of treatment 
could produce a more stable waste form 
(e.g., glass or ceramic). Regulatory 
agencies would have an opportunity to 
comment on the methodology used for 
the evaluation. If an evaluation 
indicated that a different type of 
treatment would produce a more 
environmentally sound waste form and 
was otherwise reasonable (considering 
health risks, cost, schedule, etc,), DOE 
would propose to modify the existing 
commitment pursuant to the 
requirements of the compliance 


agreement. Work on meeting existing 
schedules in the agreement would not 
stop unless approved by the regulatory 
agency. If approved, appropriate NEPA 
review of the modified action would be 
conducted prior to implementation. 

The Department proposes to develop 
the National Compliance Plan over a 
three-year period, as showoi in Figure 1 
The beginning of the process wall focus 
on development of a national mixed 
waste management plan in parallel with 
preparation of the EM PEIS. The results 
of these national planning efforts w^ould 
then be incorporated into site-specific 
plans. The activities contained in the 
site-specific plans (e.g., constructing a 
new treatment facility) will undergo 
appropriate NEPA review before 
implementation. The proposed process 
is consistent with the requirements of 
the recently enacted Federal Facility 
Compliance Act, which requires DOE to 
submit site-specific plans to the EPA 
and States containing schedules for 
providing treatment capacity for mixed 
waste streams at the site. The proposed 
activities during the three-year period 
include the following: 

• October 1992-1993 

—Develop draft National Compliance 
Plans and EM PEIS and issue for 
public comment 

—Develop consistent format and 
content for site-specific plans 

• October 1993-1994 

—Issue final EM PEIS 
—Begin preparation of final National • 
Compliance Plan 

—Begin preparation of site-specific 
plans in conjunction with preparation 
of final National Compliance Plan 

• October 1994-1995 

—Publish EM PEIS ROD 
—Submit final National Compliance 
Plan to EPA/States for comment. 

—Complete site-specific plans and 
submit to EP A/States for approval. 
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Figure 1: National Compliance Plan for DOE Mixed Waste Schedule 

(in calendar year quarters) 
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The following sections describe in 
greater detail the Department’s proposal 
for the contents of the National 
Compliance Plan, the process for its 
development, and coordination of the 
National Compliance Plan with other 
DOE environmental planning efforts. 

Proposed Contents of the National 
Compliance Plan for DOE Mixed Waste 

The National Compliance Plan will be 
developed over a three-year period and 
contain the components described 
below. 

Year 1 (W/92’-W/93) 

A draft National Compliance Plan will 
be prepared in conjunction with the 
draft EM PEIS. The draft National 
Compliance Plan will include the 
following components for each type of 
mixed waste (low-level, transuranic, 
and high-level): 

• Current state; 

• Systems analysis; and 

• Strategic plan. 

The draft National Compliance Plan 
will also include the following 
components: 

• Summary of DOE waste 
minimization activities; and 

• Integration strategy for 
environmental restoration and D&D 
mixed waste. 

These components of the draft 
National Compliance Plan are described 
further below. The EPA, NRC. DOT. 
States, Indian Tribes, and interested 
members of the public will have an 
opportunity to provide comments on the 
draft plan. The draft EM PEIS and 
National Compliance Plan will be 
issued for public comment at the same 
time. 

During Year 1. DOE will also establish 
a consistent format and content for site- 
specific plans. 

Current State 

This component of the draft National 
Compliance Plan will provide a 
comprehensive technical description of 
the current status of DOE mixed waste 
(generation and inventory), waste 
management capacity (characterization, 
storage, treatment, and disposal), and 
transportation systems. It is important 
that data on the Department’s current 
mixed waste streams and management 
capacities be included in the National 
Compliance Plan to identify DOE’s 
mixed w^aste management needs (e.g., 
waste characterization, technology 
development) and to support the 
various analyses required to make 
decisions to address these needs. This 
part of the plan also will include a 
description of DOE’s existing mixed 
waste management commitments fe.g.. 


agreements, orders, permits). In 
addition, current R&D activities 
underway in the Department related to 
the management of mixed waste 
(including the development of treatment 
technologies) will be discussed. Finally, 
this component will describe the 
current RCRA LDR treatment standards 
and how they apply to mixed waste, 
since these requirements are primaiy 
drivers in the development of mixed 
waste treatment technologies 

iSystems Analysis 

The second component of the draft 
National Compliance Plan will evaluate 
options for managing the treatment and 
disposal of the Department’s mixed 
waste. This analysis will begin wdth a 
brief summary of the key baseline 
information in the current state 
component, and evaluate the options 
the Department could pursue in the 
future to manage these mixed waste 
activities. Options to be evaluated 
include: 

• Options for final waste form based 
on disposal waste acceptance criteria 
and treatment technology development 
based on the final waste form; 

• Options related to the future 
direction of other aspects of DOE’s 
mixed waste management programs 
directly related to treatment and 
disposal (e.g., data collection and 
reporting, characterization technologies 
and capacity, storage facility design and 
capacity, transportation system and 
subsystem development); and 

• Options for implementing the final 
decisions. 

Use of the commercial sector to 
develop technologies and provide 
mixed waste management capacity will 
also be considered. In addition, the use 
of different regulatory mechanisms to 
meet environmental requirements will 
be considered where appropriate For 
example, several approaches are 
available to meet LDR requirements: 
meet existing treatment standards; 
petition for a new treatment standard for 
a specific mixed waste stream; obtain a 
no migration petition variance; or obtain 
a treatability variance. 

The options considered in this 
analysis will be compared based on 
factors such as technical feasibility, 
cost, schedule, waste minimization, risk 
(to the public, environment, and 
workers), and public acceptability. They 
will also be evaluated to determine if 
they have an impact on existing DOE 
commitments (e.g., agreements, orders, 
permits). 

This systems analysis will be closely 
coordinated with the waste management 
alternatives analysis of the EM PEIS 
The EM PEIS will evaluate strategic 


options for TSD facility locations 
(generally from maximum consolidation 
to minimum consolidation to local 
siting). For consolidation options, the 
EM PEIS will also consider which DOE 
sites would transport wastes to regional 
or central facilities. The National 
Compliance Plan analysis will evaluate 
options for technologies and designs for 
TSD facilities, as well as other more 
detailed technical and policy issues 
related to the Department s mixed w^aste 
management program. This analysis 
would provide the basis for the 
development of the site-specific plans. 
Activities proposed in the site-specific 
plans would be subject to appropriate 
NEPA review prior to implementation. 

For example, although the EM PEIS 
analysis will assess different low-level 
mixed waste treatment facility 
configuration alternatives on the basis of 
generic mixed waste treatment facilities 
to bound potential environmental 
consequences, it will not evaluate, for a 
particular site or location on a site, the 
variety of treatment technologies that 
could be developed to meet regulatory 
requirements at the selected site. The 
National Compliance Plan will evaluate 
treatment technology alternatives and 
treatment facility designs. This 
evaluation would provide the basis for 
proposing technologies in the site- 
specific plans. 

The purpose of this report will be to 
provide DOE. EPA, States, Indian 
Tribes, and the public the information 
necessary to evaluate the advantages 
and disadvantages associated with 
different long-term mixed waste 
management strategies. The next 
component of the draft National 
Compliance Plan—the Strategic Plan, 
described below—will propose DOE’s 
preferred mixed waste management 
strategy. This System Analysis will 
document the basis for this proposal. 

Strategic Plan 

The third component of the draft 
National Compliance Plan will present 
the Department’s preferred approach for 
developing and utilizing treatment 
technologies and facilities, including 
the R&D program that would support 
this approach. It will also describe 
DOE’s preferred approach for the other 
waste management options considered 
in the Systems Analysis. In addition, to 
provide a complete picture of DOE’s 
proposed mixed waste management 
program in one document, it will 
describe the Department’s preferred 
future configuration of TSD facilities, 
based on the EM PEIS waste 
m^agement proposed action. Further, 
this component will describe the 
Department’s overall objectives and 
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goals to guide the development of its 
mixed waste management programs and 
facilities. To the extent that DOE's 
proposed program differs from existing 
commitments (e.g., agreements, orders, 
permits), those differences will be 
identified. 

It is important to note that it may not 
be possible to determine the preferred 
ena result of all DOE mixed waste 
management activities in this 
component. In some cases, further 
studies (e.g., technology testing) may be 
required before a preferred final strategy 
can be identified. The Strategic Plan 
component will identify those elements 
that require further analysis. 

Again, preparation of this portion of 
the draft National Compliance Plan will 
be closely coordinated with the EM 
PEIS and will proceed on a parallel 
schedule. It is important that DOE 
develop its preferred mixed waste 
management strategy in detail during 
preparation of the EM PEIS to ensure 
that the PEIS bounds the potential 
environmental impacts of the TSD 
technologies that are included in the 
preferred approach. Additional NEPA 
documentation will be prepared as 
needed. 

Integration Strategy for Environmental 
Restoration and Decontamination and 
Decommissioning Mixed Waste 

The fourth component of the draft < 
National Compliance Plan will describe 
the Department's strategy for integrating 
its environmental restoration and D&D 
activities with its mixed waste 
management program. As noted earlier, 
the Department expects to generate 
substantial quantities of mixed waste 
from its cleanup and D&D activities and 
must ensure that technology 
development for this waste is 
coordinated with that for process waste 
streams to achieve maximum efficiency 
and cost-effectiveness. Data from the 
cleanup and D&D programs on waste 
stream characteristics and quantities, 
evaluation of technology options, and 
final technology selection must be 
shared with mixed waste management 
program personnel, and decisions must 
be made as to who will be responsible 
for providing technology development 
and capacity for their wastes. Although 
these wastes may be treated in situ in 
some cases, in others they may require 
management in separate TSD fricilities. 

In the latter case, DC£ must coordinate 
efforts to provide needed capacity for 
process waste streams, cleanup wastes, 
and D&D wastes. This component of the 
National Compliance Plan will explain 
DOE’S overall strategy for accomplishing 
this integration; each of the previous 
components of the National Compliance 


Plan described above will also reference 
these efforts where appropriate. 

Summary of DOE Waste Minimization 
Activities 

For purposes of providing an overall 
picture of DOE’s waste management 
efforts, the National Compliance Plan 
will also summarize the Department’s 
Waste Minimization Crosscut Plan, 
which sets forth a Department-wide 
planning structure for effective 
coordination of DOE waste 
minimization activities. In addition, this 
component of the National Compliance 
Plan will summarize mixed waste 
minimization efforts at DOE sites. It will 
highlight the work that has been 
completed to reduce waste and describe 
the status of ongoing waste 
minimization efforts 

Site-Specific Plans 

As discussed in Section 2, the Federal 
Facility Compliance Act requires DOE 
to develop site-specific mixed waste 
treatment plans. During Year 1, in 
addition to developing the draft 
National Compliance Plan, DOE will 
develop a consistent format and content 
for the site-specific plans. The site- 
specific plans will focus on those 
activities necessary to meet the 
requirements of the Act. In brief, these 
plans will include: (1) a description of 
the mixed wastes generated and stored 
at the site; (2) a proposed schedule for 
using existing treatment facilities and/or 
developing new or modified treatment 
facilities for these wastes; and (3) if 
applicable, a description of the 
Department’s proposal for radionuclide 
separation of mixed wastes at the site. 

Year 2 (10/93-10/94) 

After consideration of comments, a 
final EM PEIS will be issued. 
Development of the final National 
Compliance Plan will begin in Year 2. 
Preparation of site-specific plans will 
also begin, considering comments 
received on the EM PEIS and draft 
National Compliance Plan. 

Year 3 (10/94-10/95) 

The EM PEIS ROD will be issued. 
After consideration of comments on the 
draft National Compliance Plan and 
incorporation of decisions made in the 
EM PEIS ROD, a final National 
Compliance Plan will be submitted to 
EPA and States for comment The final 
National Compliance Plan wiU include: 

• Comprehensive implementation 
plan (for each mixed waste type); and 

• Report on the results of exploring 
potential cooperative DOE and State 
mixed waste management efforts. 


The two components of the final 
National Compuance Plan are described 
further below. 

The site-specific plans will be 
completed during Year 3, incorporating 
decisions made in the ROD and the 
proposed actions in the final National 
Compliance Plan. The plans will be 
submitted to EPA or the appropriate 
States for approval. 

Comprehensive Implementation Plan 

This component of the final National 
Compliance Plan will describe the 
Department’s final mixed waste 
management plan, after consideration of 
public comments on the draft National 
Compliance Plan and incorporation of 
decisions made in the EM PEIS ROD. 
rhis component will also describe the 
activities necessary to implement the 
plan for each mixed waste type 
(including any additional activities 
needed to reach final decisions on a 
final plan, where necessary) and 
provide proposed schedules for 
accomplishing these activities. Proposed 
schedules will be included for: 

• Utilizing and upgrading existing 
mixed waste treatment capacity; 

• Developing new mixed waste 
treatment technologies; 

• Submitting necessary applications 
for permits or permit modifications for 
treatment facilities; and 

• Constructing and utilizing new 
waste treatment facilities. 

The activities in this component of 
the plan will likely encompass the 
entire spectrum of mixed waste 
management activities (i.e., 
minimization, treatment, storage, 
disposal, transportation, 
characterization, regulatory initiatives), 
but the level of detail may vary for these 
different types of activities. Primary 
emphasis will be placed on activities 
that impact the development of 
treatment facilities and treatment of 
waste. Some proposed schedules will be 
proposed at the national level in this 
document, while others will be 
developed in detail in the site-specific 
plans. As noted above, at a minimum, 
the site-specific plans will incorporate 
the proposed national plan schedules 
for utilizing and/or developing 
treatment capacity for mixed wastes 
generated and stored at the site. If any 
schedules or activities in the national 
plan are not consistent with an existing 
DOE enforceable commitment (e.g., 
compliance agreements, orders, 
permits), DOE will request modification 
of the commitment through the 
appropriate mechanism. 

After consideration of EPA and State 
comments, the Comprehensive 
Implementation Plan component of the 
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final National Compliance Plan will 
thereafter be updated on an annual basis 
to: 

• Describe progress achieved in 
meeting site-specific and national 
schedules; 

• Refine and update future schedules 
as needed (for site-specific schedules, 
reflecting changes approved by 
regulators); and 

• Continue analysis of new 
information as it becomes available 

This document will describe the 
framework for the long-term direction 
and implementation of the Department’s 
mixed waste management program. 

Report on Cooperative DOE and State 
Mixed Waste Management Efforts 

The final National Compliance Plan 
will also describe areas in which the 
States and DOE can cooperate to address 
waste management needs for non-DOE 
waste (e.g., waste from universities 
hospitals. Department of Defense 
operations), if such cooperative projects 
are identified and agreed upon. The 
Department recognizes that States and 
DOE share many of the issues and 
challenges associated with the 
management of wastes. Consistent with 
the concept of undertaking a national 
approach for management of mixed 
waste, the Department wants to work 
with States to identify areas for DOB 
participation in the solutions to States* 
waste management problems, such as 
potentially sharing in the development 
and application of remediation and 
treatment technologies. Joint projects or 
pilot demonstration projects may be 
appropriate under agreements such as 
the July 1991 Memorandum of 
Understanding between the Department 
and the Western Governors* 

Association. 

Proposed Process for Development of ' 
the National Compliance Plan for DOE 
Mixed Waste 

EPA, State, and public participation 
are essential to the success and 
credibility of the proposed National 
Compliance Plan. The Department 
proposes to involve these parties fully 
in the prep€uution and implementation 
of the National Compliance Plan 
Toward this end, the Department 
proposes to: 

• Oiganize a Federal/State National 
Compliance Plan Workgroup, to be 
comprised of technical and policy 
representatives from the DOE. EPA 
NRC, DOT, and State regulatory 
agencies, to coordinate collection of 
mformation necessary to support this 
effort and provide recommendations on 
the National Compliance Plan and site- 


specific plans as they are being 
formulated; 

• Conduct periodic meetings of the 
National Compliance Plan Workgroup to 
review progress on the development of 
the national and site-specific plans; 

• Use other existing mechanisms for 
additional public. State, Tribal, and 
local government input throughout 
preparation of the National Compliance 
Plan and site-specific plans—such as 
meetings of the State and Tribal 
Government Working Group, the 
Stakeholders Forum, the Western 
Governors* Association, the National 
Governors* Association, and the 
Environmental Restoration and Waste 
Management Advisory Committee 
(EMAC); 

• Identify appropriate professional 
organizations (e.g.. National Academy of 
Science) to provide recommendations 
on development of the National 
Compliance Plan and site-specific plans; 

• Develop a mailing list of parties 
interested in reviewing the draft 
National Compliance Plan: 

• Provide all interested parties an 
opportunity to review and comment on 
the draft National Compliance Plan by 
publishing a notice of availability in the 
Federal Register and distributing copies 
to those on the mailing list (as required 
by the Federal Facility Compliance Act, 
EPA and the States would make site- 
specific plans available for public 
review); 

• Provide local governments, Indian 
Tribes, and other interested parties in 
the vicinity of DOE sites an opportunity 
to provide input on the National 
Compliance Plan and site-sped fic plans 
through use of existing pubuc 
partidpation mechanisms at the sites; 

• Use ongoing public partidpation 
activities related to development of the 
EM PEIS to inform the public of 
development of the National 
Compliance Plan and site-spedfic plans 
and their relationship to the EM PEIS; 

• Update the National Compliance 
Plan on an annual basis once 
completed, and make this update 
available to EPA. the States. Indian 
Tribes, and the public; 

• Summarize progress reached on 
development and implementation of the 
National Compliance Plan in the 
Department’s annual Five-Year Plan, 
and 

• Provide for effective EPA and State 
involvement in the Department’s 
implementation of the National 
Compliance Plan through developing 
site-specific agreements or orders oi 
through continued oversight of existing 
site-spedfic agreements and orders 


Coordination With Other Departmental 
Planning Efforts 

The preparation and Implementation 
of the National Compliance Plan must 
be integrated with other ongoing 
Departmental management planning 
efforts, such as the EM PEIS and Five- 
Year Plan. These management planning 
efforts and the manner in which they 
will be coordinated with the National 
Compliance Plan are described below. 

Environmental Restoration and Waste 
Management Programmatic 
Environmental Impact Statement (EM 
PEIS) 

The Department is preparing, 
pursuant to NEPA and DOE regulations, 
a PEIS on the potential environmental 
impacts assodated with alternatives for 
environmental restoration and waste 
management program activities. The EM 
PEIS will be a key policy and strategy 
document to support dedsions for 
future configurations and operation of 
the Department’s waste management 
complex. The Department is 
endeavoring to establish an 
environmental restoration and waste 
operations program to manage its 
activities in a manner that addresses 
nationwide needs and priorities. 

Specific alternatives being considered 
address factors such as waste generation 
amounts and schedules; siting of 
facilities for treatment, storage, and 
disposal of waste streams; and cleanup 
levels and land use options. 

The Department is providing two 
public comment periods during the 
preparation of the EM PEIS. The first 
period included 23 public scoping 
hearings nationwide to receive public 
input on the Notice of Intent for the 
PEIS. The Department has scheduled 
issuance of the ROD based on the EM 
PEIS for the fourth quarter of 1994. 

Coordination of the EM PEIS with the 
National Compliance Plan has been 
discussed in detail earlier in Section 3 
of this Strate^. In brief, the draft EM 
PEIS and National Compliance Plan will 
be developed concurrently and will be 
made available for public comment at 
the same time. The EM PEIS will 
include a programmatic analysis of a 
range of alternatives for the 
confi^ration of mixed waste TSD 
facilities. The National Compliance Plan 
will focus on analysis of TSD facility 
technologies and standardized facility 
designs. The final National Compliance 
Plan will contain proposed schedules 
for implementation of preferred 
alternatives, including those selected in 
the EM PEIS ROD, and will provide the 
basis for schedules proposed in rhe site- 
specific plans 
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Nuclear Weapons Complex (NWC) 
Reconfiguration PEIS 

The NWC comprises a subset of DOE’s 
facilities that design, manufacture, test, 
and maintain nuclear weapons in this 
country’s arsenal and dismantle the 
weapons retired from that stockpile. The 
NWC currently consists of 12 sites 
located in 11 States. In February 1991. 
the Department released the Nuclear 
Weapons Complex Reconfiguration 
Study, which proposed a 
reconfiguration of the NWC. designated 
Complex 21. The proposed Complex 21 
would be smaller, less diverse, and less 
expensive to operate than the current 
Complex. Concurrent with the decision 
to prepare the EM PEIS, the Secretary of 
Energy determined that a separate PEIS 
w'ould also be prepared for DOE’s 
proposal to reconfigure the NWC. The 
NWC Reconfiguration PEIS will identify 
and analyze the direct, indirect, and 
cumulative effects of a range of 
reasonable programmatic alternatives 
for reconfiguration of the Complex, and 
compare them to the effects of not 
reconfiguring the Complex. The 
objective of the reconfiguration proposal 
is to safely and reliably support the 
nuclear deterrent objectives set by the 
President and funded by Congress. 

The DOE decision to prepare two 
separate PEISs w^as based on the 
separate sets of decisions that each PEIS 
must address. Among other things, the 
Reconfiguration PEIS w'ill help 
determine those sites that will carry out 
the nucleeu* weapons mission over the 
long term. The EM PEIS, on the other 
hand, is directed at alternative strategies 
and policies for conducting a DOE-wide 
EM program at both defense and non¬ 
defense facilities. The volume of waste 
attributable to the future operation of 
the Complex is a small portion of the 
waste to be considered in the EM PEIS, 

Preparation of the three documents— 
the National Compliance Plan. EM PEIS, 
and NWC Reconfiguration PEIS—will be 
closely coordinated. The 
Reconfiguration PEIS is on 
approximately the same schedule as the 
EM PEIS, and thus, will also track 
development of the National 
Compliance Plan. In evaluating options 
for siting mixed waste TSD facilities and 
determining appropriate future 
technologies, both the EM PEIS and 
National Compliance Plan will consider 
information being developed for the 
NWC Reconfiguration PEIS, and the 
final National Compliance Plan will 
incorporate decisions made in both the 
EM PEIS ROD and Reconfiguration PEIS 
ROD. 


Five-Year Plan 

The Environmental Restoration and 
Waste Management Five-Year Plan is 
DOE'S primary overall planning 
document for its nuclear facilities and 
sites* environmental programs, allowing 
the Department to look beyond the 
current three-year federal budget 
horizon. Each Five-Year Plan reports on 
DOE’s progress in implementing its 
environmental mission, identifies what 
must be accomplished over a five-year 
planning period, and describes 
strategies for achieving critical program 
objectives. This plan captures the 
results of a comprehensive annual 
planning process that involves EM. 
various external parties, and the general 
public. The Five-Year Plan is updated 
on an annual basis and in accordance 
with the National Defense Authorization 
Act for FY 1992 and 1993. 

The Five-Year Plan consolidates for 
planning purposes five areas of 
environmental compliance: 

• Corrective Activities (which are 
necessary to bring active and standby 
facilities into compliance v^th local. 
State, and Federal laws); 

• Environmental Restoration 
Activities (waste cleanup and facility 
D&D); 

• Waste Management Activities (the 
treatment, storage, and disposal of waste 
generated as a result of ongoing 
activities); 

• Technology Development Activities 
(supports the first three types of 
activities); and 

• Transportation (of DOE materials 
including hazardous materials, 
substances, and wastes). 

In the waste management arena, for 
example, the Five-Year Plan describes 
the program’s overall goals and 
objectives, key issues, major activities 
and initiatives, funding estimates for the 
next five years, and accomplishments. 
These elements cover the management 
of sanitary, hazardous, radioactive, and 
mixed wastes. The Five-Year Plan also 
sets forth major waste management 
milestones for the next five years, key 
issues, and accomplishments on a site- 
specific basis for each of the DOE sites 
in the EM program. 

The Department involves the public 
in the preparation of the Five-Year Plan 
in a variety of ways, including: 

• Quarterly meetings of the State and 
Tribal Government Working Group to 
discuss, review, comment, and follow 
up on each Five-Year Plan; 

• Annual meetings of the 
Stakeholders’ Forum, made up of 
officials of education, government, 
business, public health associations, 
Indian tribes, environmental groups. 


technology review groups, and unions, 
to review and comment on a 
predecisional draft Five-Year Plan; 

• A 60-day public review and 
comment period following publication 
of the Draft Five-Year Plan; and 

• PubUc review and comment on 
each field office’s Site-Specific Five- 
Year Plan, which is prepared in 
coordination with the National Five- 
Year Plan. 

The Five-Year Plan addresses a much 
broader spectrum of EM environmental 
program activities than the National 
Compliance Plan, which will focus on 
mixed waste management. The National 
Compliance Plan will provide the 
vehicle for a more detailed examination 
of mixed waste issues than is possible 
in the Five-Year Plan, by providing the 
detailed data and analyses needed to 
support mixed waste management 
planning. The Five-Year Plan will 
summarize the progress being made on 
the National Compliance Plan and the 
proposed actions that result from this 
national planning process. In addition, 
public input on the Five-Year Plan 
sections that are relevant to the National 
Compliance Plan will be considered in 
development of the national plan. 

Roadmaps 

In 1990, the Department initiated a 
pilot program to develop site-specific 
“roadmaps” at four sites to identify the 
actions necessary to meet the 
Department’s goals of cleaning up the 
nuclear complex and bringing its 
facilities into compliance wiffi 
applicable laws and regulations. 
Roadmaps are also the basis for 
identifying site technology needs, 
human resource requirements, and other 
crosscutting issues. Roadmaps are 
developed at the site level by following 
a systematic planning process that 
largely focuses on issue identification, 
root-cause analysis, and issue 
resolution. The resulting roadmap 
identifies the actions to be taken and the 
issues to be resolved to achieve the 
Department’s environmental mission. 

Based on the success of the pilot 
program, in 1991, 32 additional sites 
were directed to prepare roadmaps. This 
effort, currently underway, will result in 
site roadmaps that address the 
following: 

• Low-level waste/low-level mixed 
waste 

• Hazardous/sanitary waste 

• High-level waste 

• Transuranic waste 

• Environmental restoration 

In the waste management components 
of the roadmaps, each site will identify 
its individual waste streams, the current 
management of the waste stream, and 
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the specific activities needed in the 
future to properly manage the waste 
through to final disposal (e.g., 
characterization, storage, treatment, 
transportation). The draft roadmaps 
prepared to date have identified 
numerous issues that require resolution 
at the national level in order for the site 
to proceed with its mixed waste 
management activities. Included among 
these issues is the need for a DOE 
complex-wide TSD strategy. The sites 
have recognized that it may not be 
appropriate for each site to develop a 
full suite of TSD facilities for all of their 
waste streams. For example, some sites 
may generate small quantities of a waste 
stream that require a specific type of 
treatment. It may not be cost-efmctive or 
environmentally sound to develop a 
treatment system on site for that stream, 
where that treatment could be made 
available at another DOE site that has 
lai^er quantities of waste that can utilize 
this treatment capacity. Similarly, due 
to certain environmental characteristics 
of some IX)E sites (e.g., high water 
table), it may not be appropriate to site 
a disposal facility at these locations, and 
therefore an alternative location is likely 
to be required. However, the sites have 
recognized that it is not possible for 
them to make such decisions 
individually; a nationally coordinated 
waste management strategy is needed. 

One purpose of develo^ng the 
National Compliance Plan and EM PEIS 
is to provide forums for resolution of 
such national issues. The preferred 
mixed waste management strategies 
identified in the National Compliance 
Plan and EM PEIS will feed back into 
the site roadmaps and provide 
coordinated direction to mixed waste 
management decisions at the site level. 
Conversely, as the individual site 
roadmaps are updated each year, they 
will continue to identify those issues 
that must be addressed at the national 
level. The site-specific plans required by 
the Federal Facility Compliance Act and 
described in Section 3 of this Strategy 
represent a subset of the site roadmaps. 
The site-specific plans will focus on 
activities necessary to develop treatment 
and attain compliance with the RCRA 
LDRs. The site roadmaps will include 
these activities, as well as other mixed 
waste technical and management 
activities the sites will cairy out that are 
not directly related to compliance with 
the LDRs. All site-specific activities will 


be subject to appropriate NEPA review 
prior to implementation. 

Section 4—Conclusion 

Developing a National Compliance 
Plan will be an important step tow^ard 
promoting DOE compliance with the 
mixed waste requirements of the RCRA 
LDRs and Federal Facility Compliance 
Act, and ensuring sound management of 
a program that will entail significant 
federal expenditures. By developing the 
plan in conjunction with the EM PEIS, 
the cumulative environmental impacts 
of the Department’s mixed waste 
management plans can be considered. 
Finally, it will provide a vehicle for 
early EPA, State, and public 
involvement in DOE’s mixed waste 
management planning, for dialogue 
between these parties, and for 
enhancing understanding of the larger 
framework in which site-specific 
decisions are made. 
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WASTEWATER TREAT. SLUDGES & SPENT CARBON 

SPENT SOLVENTS AND SLUDGES 

PCB CONTAMINATED SOILS WITH MERCURY 

LABORATORY BMP ORGANIC WASTE 

PHASE 2 - D/20 WASTE 

SCINTILLATION VIALS AND FLUIDS 

MERCURY CONTAMINATED PUMP OIL 

LAB CHEMICALS IN LAB PACKS 

CHEMSTRIP PAINT REMOVER 

TA-SO TREATMENT PLANT SLUDGE 

FLAMMABLE UOUIDS 

SCINTILLATION UQUID 

LAB PACKED CHEMICALS 

SCINTILLATION FLUID {U23&,U220) 

LEHR FLAM MW-1 
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LABORATORY WASTE SOLUTION 
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ATTACHMENT A 

LOW-LEVEL MIXED WASTE STREAMS REQUIRING THERMAL AND STABILIZATION TREATMENT (cont’d) 



^Solvent; C==Calitornia l.st; r=7hirds; NA=-Not Appplicable 
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INVENTORY M3 
END 1990 
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0.620 
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CD 
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CM 

6.400 

2.700 
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8 

00 
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10.500 

8 

00 

OOOOC 
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d 

1.900 
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0.500 
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o 
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o 
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o 

o 

o 

6.000 
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ON 
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YES 
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YES 
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LDR 

CATEGORY 
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<0 

ST 



ST 

10 

ST 

ST 

<0 

ST 

H' 

</> 

K 


(/> 


C/D 

WASTESTREAM NAME 

PCB/CHLORINATED SOLVENTS 

SPENT SOLVENTS II 

GARAGE WASH PIT SLUDGE-EP TOXIC MIXED 

LABORATORY SAMPLES 

MINERAL SPIRITS 

SPENT SOLVENTS P(YLENE/CARBITOL) 

AQUEOUS CLEANER MIXED EP TOXIC 

SPENT SOLVENTS 1 

LABORATORY ACID PIT 

DEGREASING AGENTS 

EXCESS LABORATORY SAMPLES 

PAINT MATERIALS 

X-701B REMEDIATION 

SPia IN URANIUM RECOVERY 

MOTOR CLEANING 

OIL/SOLVENT MIXTURE ] 

URANIUM ANALYZER SOLUTION 

REMEDIAL FACIU7Y INVESTIGATION-SOLIDS 

SITE 

PGDP 

PGDP 

PGDP 

Ql 

o 

o 

CL 

PGDP 

PGDP 

PGDP 

PGDP 

PORT 

PORT 

PORT 

PORT 

PORT 

PORT 

PORT 

PORr 

PORT 

PORT 


^Solvent; C=Caiifomia list; T^Thirds; NA=:Not Appplicable Page A-11 
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INVENTORY M3 
END 1990 
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ooee 

0.210 

47.000 

GEN RATE 
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YES 

YES 

YES 
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NO 
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NO 

NO 
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CO 
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CO 

CO 

ST 

SO 

ST 

CO 

CO 

CO 

CO 

10 

SCT 

CD 

1: 

SCT 

SCT 

wastestream name 

MACHINE COOLANT 

TOLUENE AND XYLENE BAS ED COCKTAILS 

SCINTILLATION FLUIDS 

SCINT1LUVTION FLUIDS USING BIOFLUOR 

SCINTILLATION FLUIDS USING INSTA-GEL 

MISCELLANEOUS SOUD WASTES/LLW MIXED 

PARTICULATE-SLUDGE/LLW MIXED (2) 

PCB (SOUDS)/LLW MIXED 

SOUDIFIED BYPASS SLUDGE/LLW MIXED 

SOIL & CLEANUP DEBRIS/LLW MIXED 

ROASTER OXIDEAIW MIXED 

CEMENTED COMPOSITE CMIPS/LLW MIXED 

CUTOFF SLUDGE/LLW MIXED 

-- —— ■ —'— ' ■■ ' ' .... I 1 

PAINTS & CYANIDES/LLW MIXED ! 

FBI OIL 

ORGANICS-DISCARD LEVEL/LLW MIXED 

LAB SOLUTION3/LLW MIXED 

MISCELLANEOUS UQUID3/LLW MIXED 

SITE 

PORT 

PPPL 

PTX 

PTX 


RFP 

rFp 

RFP 

RFP 

RFP 

RFP 

RFP 

RFP 

RFP 

RFP 

RFP 

RFP 

RFP 

_ 1 


O) 


=Solvent; C=California list; T=Thircls; NA=Not Appplicable Page A-12 








































LOW-LEVEL MIXED WASTE STREAMS REQUIRING THERMAL AND STABILIZATION TREATMENT (cont’d) 


Federal Register / Vol. 57, No. 233 / Thursday, December 3, 1992 / Notices 


57197 


INVENTORY M3 
END 1990 
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d 
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d 
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M3/YR 
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LDR 

CATEGORY 

> 

(O 
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h- 
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h- 
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1 

H- 

1 

WASTESTREAM NAME 

SPENT ABSORBENT/LLW (OIL DRI) 

PCB (UQUID)/LLW MIXED 

ABSORBED ORGANIC WASTE/LLW MIXED 

HOT CEa FACILITY OPERATION ALPHA 

SCINTILLATION COCKTAIL V'ITH TRITIUM 

RADIOACTIVE FREON-113 

RADIOACTIVE TRICHLOROETHANE 

DWPF BENZENE 

SCINTILLATION SOLUTION 

SPENT METHANOL SOLUTION 

D040 . CONTAMINATED RAINWATER 

o 

o 

O 

U228 

D009TBP 

3N0130V 

SITE DECONTAMINATION SOLUTIONS 

METHANOL 

OILS (LEAD CONTAINING) 

SITE 

RFP 

RFP 

RFP 

SNLA 

TINS 

SRS 

SRS 

SRS 

SRS 

SRS 

WELD 

WELD 

WELD 

WELD 

WVDP 

WVDP 

WVDP 

WVDP 


=Sotvent: C=Califomia list; T=Thirds; NA=Not Appplicable Page A-13 
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INVENTORY M3 
END 1990 
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GEN RATE 
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ON 

ON 
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NO 

xn 

ON 
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LDR 

CATEGORY 

SCT 




ST 

0) 

CO 


CO 

CO 

ST 


WASTESTREAM NAME 

CONTAMINATED ACETONE 

FUEL & OIL 

DECON SOLUTION (METHYLENE CHLORIDE) 

UNKNOWN HIGH TOC ORGANIC UQUIDS 

PU SCINTILLATION 

SPENT SOLVENT 

MIXED WASTE SOILS (OIL LAND FARM) 

1 

O 

s 

z 

i 

O 

o 

> 

CE 

3 

O 

oc 

Hi 

MIXED WASTE SOIL (OIL FOND OR DARA SOIL) 

WASTE SOIL FROM CLOSURE (DRUM STOR AREA) 

PCS CONTAINING SPENT SOLVENT 

TOTALS 

SITE 

CL 

4Q 

WVDP 

WVDP 

WVDP 

CL 

O 

Y12 

Y12 

Y12 

> 

Y12 

Y12 



=Solvent; C=California list; T=Thirds: NA=Not Appplicable Page A*14 
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LOW-LEVEL MIXED WASTE STREAMS REQUIRING STABILIZATION TREATMENT (cont’d) 
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INVENTORY M3 
END 1990 
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O 
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d 
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d 
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16.000 
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o 

o 

d 

o 

8 

o 

o 

o 

O) 
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112.000 

16.000 

o 

o 

o 
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O 

o 

o 

d 

o 
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o 
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o 

d 

STILL 

GENERATED 

O 

z 

O 

z 

o 
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O 

z 
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UJ 
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UJ 
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UJ 
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UJ 
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CO 
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CO 

UJ 
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O 
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O 

z 

O 

z 

LDR 
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K 
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K 


h* 


h- 

H 

H 

1 

h- 

h- 

1 

H 

1 

WASTESTREAM NAME 

(0 

a: 

LJ 

o 

z 

o 

cc 

o 

111 

z 

o 

z 

LAB-PACKED WATER AND SAMPLES 

BARIUM CHLORIDE CHROME RESIDUE* 

CONTAMINATED ALUMINA-SODA LIME 

i 

Z 

:e 

3 

CC 

o 

I 

LJ 

GC 

3 

Q. 

1 

SCRAP U308 II 

CO 

d 

s 

o 

O 

< 

o 

CL 

S 

3 

(0 

tn 

$ 

BARIUM CHLORIDE SALT 

DRUM DECONTAMINATION RESIDUES 

DUST COLLECTOR RESIDUES (D008) 

FURNACE SALT 1 

FURNACE SALT (D004: D006, D008; D010)) 

SAND BLAST PAINT RESIDUES 

SCRAP U308 (DUST COLLECTOR) 

WET SUMP CAKE (D002. DC DOiO) 

SAMPLES, NON-McTALUC, MISO. LIQUID 

U-CCNTAMINATED WATER 

U308 FOR OXIDATION 

SITE 

FMPC 

FMPC 

FMPC 

FMPC 

FMPC 

FMPC 

FMPC 

FMPC 

FMPC 

FMPC 

FMPC 

o 

CL 

U. 

FMPC 

FMPC 

FMPC 

o 

CL 

LL 

FMPC 

FMPC 
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=Solvent: C»California list; T=Thirds; NA=Not Appplicable Page A-16 
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INVENTORY M3 
END 1990 
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GO 
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1.450 
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1— 
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WASTESTREAM NAME 

THORIUM NITRATE SOLUTION 

TANK 8 CLEANOUT RESIDUES 

SUMP CAKE WITH FREE UQUIDS 

CONTAMINATED SOIL AND ROCKS 

SAMPLES, NON-METALLIC, MISC. - SOLIDS 

DUST COUECTOR RESIDUES (D006) 

183-H SOLAR BASIN WASTE. TYPE 3 

TC METAL SLUDGES/DRY PARTICULATE (Hg) 

MERCURY SLUDGES/DRY PART. (Hg>260mg/kg) 

TC METAL SLUDGES/DRY PARTICULATE (As) 

TC METAL SLUDQES/DRY PARTICULATE 

183-H SOLAR BASIN WASTE. TYPE 1 

NON-TC METAL/SOLVENT SLUDGES/DRY PART. 

TC METAL SLUDGES/DRY PARTICL'UTE (CA.Hg) 

NON-TC METAL/SOLVEiNT SOIL j 

TC METAL SOIL 

183-H SOLAR BASIN WASTE. TYPE 2 

ISV WASTEWATER 

SITE 

FMPC 

FMPC 

FMPC 

FMPC 

FMPC 

FMPC 

HANF 

HANF 

u. 

Z 

< 

X 

HANF 

HANF 

HANF 

HANF 

HANF 

HANF 

HANF 

HANF 

INEL 


^Solvent; C=California list; T=Thirds; NA=N()t Appplicable Page A*17 
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INVENTORY M3 
END 1990 
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CATEGORY 

CT 

1- 

h- 






CT 

10 

10 

H 

h- 

10 

CT 



CT 

WASTESTREAM NAME 

HEAVY METAL UQUID LAB WASTES 

HTRE-3 CONTAMINATED CONCRETE WASTE 

I 

i/> 

< 

u. 

cc 

% 

a 

LU 

u. 

o 

D 

O 

(/) 

ABSORBED LLW UQUIDS 

TAN/IET HOT WASTE SLUDGE 

NONACIDIC WASTE SOUD 

TAN DECON HEAVY METAL SOUDS AND DEBRIS 

TSCA INCINERATOR ASH 

TSCA INCINERATOR SUMP/IWS SLUDGES 

LABORATORY BMP ACID WASTE 

LABORATORY BMP BASE WASTE 

(0 

UJ 

0 

O 

3 

0 

O 

z 

o 

Q. 

o 

o6 

CD 

h- 

o 

xr 

MERCURY CONTAMINATED SOIL 

LAUNDRY SLUDGE 

ACID WASTES 

CADMIUM CONTAMINATED SLUDGE 

CORROSIVE UQUID (BASES) 

MERCURY CONTAMINATED CLEANUP DEBRIS 

SITE 

INEL 

INEL 

INEL 

INEL 

INEL 

INEL 

INEL 

K2S 

K25 

K25 

K25 

K25 

K25 

K25 

LANL 

LANL 

LBL 

NRF 


00 
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O) 

(0 

CL 


(0 
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Q. 
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.2 

c 

o 

15 

(Q 

o 

11 

o 


c 

a> 

Z 

o 


0) 

II 









































LOW-LEVEL MIXED WASTE STREAMS REQUIRING STABILIZATION TREATMENT (cont’d) 


Federal Register / Vol. 57, No. 233 / Thursday, December 3, 1992 / Notices 


57203 


INVENTORY M3 
END 1990 

0000 
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0900 

0.297 
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8030 
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0.200 

464.100 
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0.200 
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GEN RATE 
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ON 
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NO 
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ON 

ON 

CO 
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> 

LDR 

CATEGORY 
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h- 


1- 


CT 

f- 



10 


1- 

»- 

CT 

CT 

WASTESTREAM NAME 

RAD & RCRA CONTAM RE-ENTRY MINING WASTE 

UIW COLLECTION TANKS SLUDGE 

CORROSIVES - SOUDS (BASES) 

INACTIVE WASTE STORAGE TANK CONTENTS-C 

CORROSIVES - UQUIDS (BASES) 

BARIUM 

CADMIUM 

O 

O 

< 

o 

o 

MIXED CORROSIVE WASTE - SLUDGE 

EP TOXIC SLUDGES (GOLD DISSOLVER & U P.) 

SODIUM HYDROXIDE 

ASH RECEIVER RESIDUE 

r 

HOT WATER RINSE TANK SLUDGE 

MAGNESIUM FLUORIDE PELLETS 

VACUUM DUST 

SODIUM DICHROMATE 

SPEI'IT NICKEL PLATING SOLUDON 

CYANIDE SOLUTION 

SITE 

NTS 

ORNL 

ORNL 

ORNL 

ORNL 

ORNL 

ORNL 

PGDP 

PGDP 

PGDP 

PGDP 

PGDP 

PGDP 

PGDP 

PGDP 

PGDP 

PORT 

PORT 


=Solvont; C=Califomia list; T=Thirds; NA=Not Apppiicable Page A-19 
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INVENTORY M3 
END 1990 
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127,800 
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6.000 

0020 

49.960 

36.000 

9.600 
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0000022 

OOOOOOS 

0006 

o 

d 

0.200 

1784.000 

16.000 

000*0 

15.400 

2884.000 

GEN RATE 
M3/YR 

25.000 

000 0 

0000 

0000 

20.000 

0000 

OOSO 

0000 

250.000 

000 00S6 

0000 

eooo 

000*0 

0000 

000*0 

0.200 

000*0 

o 

8 

ai 

CO 

STILL 

GENERATED 

YES 
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ON 

ON 

YES 

ON 

YES 

ON 

YES 
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ON 

YES 

ON 

ON 

ON 

YES 

ON 

YES 

LDR 

CATEGORY 


H 


CT 

CT 

CT 

CT 

CT 


h- 



h- 

CT 


1- 


h- 

WASTESTREAM NAME 

HEAVY METAL SLUDGE 

COOUNQ TOWER BLOW DOWN SPILL 

CLEANING SOLUTIONS 

LEAD ACID BATTERY SPILL 

MICROFILTRATION SLUDGE 

CHROMIC CLEANING SOLUTION 

o 

s 

1 

o 

< 

ELECTROCHEMICAL MILUNG SLUDGE 

SALTCRETE 

PONDCRETE 

FLUIDIZED BED INCINERATOR ASH (LLW) 

METALS WITH TRITIUM & URANIUM 

PLATING UNE SUMP MATERIAL 

M-AREA PLATING UNE WASTE SLURRY (TANK7) 

WASTE SITES/SPILL SITE SOIL 

M-AREA SLUDGE TREATABlUTY SAMPLES -F006 

MARK 15 FILTER CAKE - F006 

PLATING UNE SLURRY 

SITE 

PORT 

PORT 

PORT 

PORT 

PORT 

PORT 

RFP 

RFP 

RFP 

RFP 

RFP 

TINS 

SRS 

SRS 

SRS 

SRS 

SRS 

SRS 
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INVENTORY M3 
END 1990 

0.106 
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2.500 

1.249 

1.457 
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153.000 

150.000 

5618.300 

^900 
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GEN RATE 
M3/YR 

000 0 
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o 
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in 
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1.000 
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GENERATED 

NO 
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ON 

ON 

ON 

ON 

NO 

NO 
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ON 
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LDR 

CATEGORY 

_1 
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CT 

1 
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CT 

h- 

CT 




CT 



WASTESTREAM NAME 

CR & N: ELECTROPOLISH SOLUTION 

9000 

D005 

D007 

CO 

o 

o 

ZINC BROMIDE 

PYRIDINE/CYANIDE STANDARD 

CADMIUM CONTAMINATED SOIL 

WASTE WATER TREATMENT SPENT CARBON 

WASTE WATER TREATMENT METAL SLUDGES 

CHROMIUM CONTAMINATED WASTES 

LEAD CONTAMINATED WASTE 

TOTALS 

SITE 

SSFL 

WELD 

WELD 

WELD 

WELD 

WVDP 

WVDP 

Y12 

Y12 

Y12 

Y12 

Y12 



=Solvent: C=Calrfofnia list; T=Thirds: NA=Not Appplicaole Page A-21 





























LOW-LEVEL MIXED WASTE STREAMS REQUIRING LEAD TREATMENT 


57206 


Federal Register / Vol. 57, No. 233 / Thursday, December 3. 1992 / Notices 


INVENTORY M3 
END 1990 

4.280 

0.575 

0.210 

115.950 

8090 

089 0 

0.210 

27.100 

o 

w 

d 

229900 

0000 

0.453 

000 0 

o 

CM 

<D 

8 

d 

o 

o 

d 

4 400 

o 

o 

o 

o 

GEN RATE 
M3/YR 

09S0 1 

0.072 

OSO‘0 

[ 33.130 

0800 

o 

GO 

d 

090 0 

27.100 

o 

8 

d 

9.570 

o 

o 

d 

o 

o 

CO 

d 

ooeo 

12.000 

o 

CM 

o 

o 

o 

CM 

o 

d 

0020 

7.930 

STILL 

GENERATED 

YES 

YES 

1 YES 

YES 

YES 

YES 

YES 

YES 

YES 

YES 

YES 

YES 

YES 

YES 

YES 

YES 

YES 

YES 

LDR 

CATEGORY 





h- 


IS 


CT 

h- 

h- 





h- 



WASTESTREAM NAME 

SOUD (MIXED) WASTE 

IFR EXPERIMENT LEAD WASTE 

1 .. " ' • " 

LEAD SEALS FROM CAST IRON PIPES 

1 ' ■ ■ ■ -- - --—-- 

RADIOACTIVE LEAD SOUDS 

PUREX CANYON LEAD WASTE 

LEAD ACID BATTERIES 

SOLVENT RADIOACTIVE LEAD SOUDS 

RADIOACTIVE CONTAMINATED LEAD 

LEAD ACID BATTERIES, RADIOACTIVE 

RADIOACnVELY CONTAMINATED LEAD 

LEAD SOUDS 

EQUIPMENT SOURCES IN LEAD PIGS 

LEAD SOUDS 

LEAD BRICKS, PIGS 

INDUCED LEAD 

RADIOACTIVELY CONFAMINATED LEAD 

LEAD - LLW 

RADIOACTIVE CONTAMINATED LEAD 

SITE 

ANLE 

ANLW 

BAPL 

HANF 

HANF 

HANF 

HANF 

INEL 

INEL 

INEL 

KAPL 

KCP 

KESS 


LBL 

LBL 

o 

z 

NTS 


sSolvent; C-California list; T=Thirds; NA=Not Appplicable Page A 22 









































LOW-LEVEL MIXED WASTE STREAMS REQUIRING LEAD TREATMENT (cont’d) 


Federal Register k VoL 57„ No, 233- /' Thursday,. December 3, 1992. h Notices 


572ft7 


INVENTORY M3 
END 1990 

0.492 

0.623 

o 

d 

00883 

2.050 

8 

00 

293.000 

3.500 

2.910 

0.870 

2.700 

0900 

0.210 

§ 

d 

0014 

O 

O 

T- 

d 

0009 

0.714 

GEN RATE 
M3/YR 

o 

00 

d 

0.200 

0.460 

7.300 

o 

o 

d 

o 

8 

0009 

000 0 

0000 

o 

o 

o 

d 

000 0 

0000 

0000 

o 

V 

o 

o 

o 

d 

OOoo 

oOoo 

o 

o 

o 

d 

STILL 

GENERATED 

YES 

YES 

YES 

YES 

YES 

YES 

YES 

YES 

ON 

ON 

NO 

ON 

ON 

NO 

a 

z 

NO 

ON 

O 

z 

LDR 

CATEGORY 




h- 

K 







K 



1- 

h- 

— —-j 

K 

1 

\ M . i 

H 

1 

WASTESTREAM NAME 

LEAD 

MISCELLANEOUS LEAD SOUDS 

GLOVEBOX PARTS WITH LEAD/LLW MIXED 

LEAD/LLW MIXED 

HEAVY METAL (NON-SS)/LLW MIXED 

LEAD BRICKS. PIGS, OR SHEETS 

LLWLEAD 

1 

( 

o 

5 

LEAD 

LEAD 

TRANSFER AND SHIPPING CASKS 

X-RAY CELL SHIELDING 

PIPE JOINT FITTINGS WITH LEAD INSERTS 

LEAD SPRINKLER FUSES 

LIEAD FLOOR ANCHORS 

' 1 

h- 

(f) 

t 

UJ 

O 

z 

CL 

<; 

CO 

o 

§ 

6 

CO 

2' 

o 

i 

I 

o 

z 

tu 

O 

o 

o 

> 

LEAP STRINGER 

SITE 

ORNL 

PGDP 

RFP 

RFP 

RFP 

fi 

z 

(0 

SRS 

SSFL 

WVDP 

ANLW 

BAPL 

BAPL 

BAPL 

BAPL 

-r 

% 

CQ 

CO 

ta 

u 



CO 


^Solvent; C=California list; T=Thirds; NA=Not Appplicable P99? A-23 

































LOW-LEVEL MIXED WASTE STREAMS REQUIRING LEAD TREATMENT (confd) 


57208 


Federal Register / Vol. 57, No. 233 / Thursday, December 3, 1992 / Notices 


INVENTORY M3 
END 1990 

0.040 

O) 

o 

d 

1.249 

8 

d 

790.808 

GEN RATE 
M3/YR 

0000 

0000 

000 0 

0 001 

113.823 

STILL 

GENERATED 

ON 

ON 

ON 

YES 


LDR 

CATEGORY 




H* 


WASTESTREAM NAME 

LEAD ASH 

LEAD & ASBESTOS (LLW) 

00 

8 

o 

CONTAMINATED LEAD 

TOTALS 

SITE 

NRF 

SSFL 

WELD 

CO 

UJ 

< 

’’ 


=Solvent: C=California list; T=Thirds; NA=Not Appplicable Page A 24 





















LOW-LEVEL MIXED WASTE STREAMS REQUIRING DEACTIVATION 


Federal Register / VoL 57» No. 23a h Thursday, December 3, 1992' H Niotices 57209 


INVENTORY M3 
END 1990 

3.810 

0.190 

1.990 

13.000 

0.000 

q' 

/ 

8 

ca 

d 


0110 

fr--- 

0.010 

8 

Q 

in 

CM 

d 

0.680 

CM 

1 

GEN RATE 
M3/YR 

0.230 

0.036 

0.170 

0.210 

d 

! o- 

■g 

d 

5.000 

•§ 

d 

d' 

0,000 

d 

d 

0,000 

d 

(Q 

00. 

id 

STILL 

GENERATED 

YES 

YES 

YES 

YES 

ON 

cr> 

» (Di 

‘ 

^ o> 

‘ 2: 

NO 

NO 

NO 

NO 

NO 


LDR 

CATEGORY 

1- 

h- 

1- 




; K- 

i 

: ¥r- 


- ^ 

’ ^ 


1 


WASTESTREAM NAME 

SODIUM - LLW 

SODIUM POTASSIUM 

SODIUM (CONTAMINATED) TIN BISMUTH AUOY 

ALKAU METAL WASTE (LSA) 

ALUMINUM FINES WITH SODIUM HYDROXIDE 

REACTIVES 

EQUIP/THERM BATTERY ACCEL ACT.A1-CONT. 

SODIUM-POTASSIUM (NAK) WASTE 

SODIUM 

SODIUM 

ALUMINUM SLUDGE MIXED W/VERMICUUTE 

S1Q SODIUM 

EBR 1 NAK 

ALUMINUM FINES MIXED W/DIATCMITE 

CO 

-J 

i 

SITE 

ANLW 

ANLW 

ANLW 

HANF 

INEL 

ORNL 

5 

j Y12 

LANL 

SSFL 

INEL 

INEL 

; -1 
UJ 

z 

INEL 



^Solvent; C=California list. T=Thirds; NA=Not Appplicable A-25 
































LOW-LEVEL MIXED WASTE STREAMS REQUIRING AMALGAMATION TREATMENT 


57210 


Federal Register / Vol. 57, No. 233 / Thursday, December 3, 1992 / Notices 


INVENTORY M3 
END 1990 

O 

o 

d 

1.050 

0.020 

0.200 

0200 

9S90 

o 

CD 

CO 

d 

o 

CD 

O 

d 

OSOO 

CM 

00 

d 

8 

d 

1.041 

0.027 

3.717 

GEN RATE 
M3/YR 

cooo 

ooeo 

0000 

0.020 

8 

d 

0990 

060 0 

0.020 

o 

CM 

O 

d 

o 

o 

o 

d 

0000 

0000 

o 

o 

o 

d 

1.213 

STILL 

GENERATED 

YES 

YES 

NO 

YES 

YES 

YES 

YES 

YES 

YES 

NO 

ON 

ON 

NO 


LDR 

CATEGORY 

CT 

10 

10 

CT 

CT 

CT 

CT 

CT 

10 

CT 

10 

CT 

10 


WASTESTREAM NAME 

PUREX TUNNELS MERCURY WASTE 

RADIOACTIVE ELEMENTAL MERCURY (CA) 

HTRE-3 MERCURY METALUC 

MERCURY INDUCED WASTE 

MERCURY 

MERCURY (U151) 

MERCURY (0009) 

MIXED EP TOXIC WASTES 

ELEMENTAL MERCURY 

TRITIATED MERCURY 

MERCURY (D009) 

D009 

MERCURY 

TOTALS 

SITE 

HANF 

HANF 

INEL 

LBL 

MND 

ORNL 

ORNL 

PGDP 

PORT 

SRS 

SSFL 

WELD 

WVDP 



=Solvent; C^California list; TssThirds; NA=Not Appplicaoie . ®age A-26 




























LOW-LEVEL MIXED WASTE STREAMS REQUIRING WASTEWATER TREATMENT 


Federal Register / Vol. 57> No. 233 / Thursday, December 3. 1992 / Notices 


57211 


INVENTORY M3 
END 1990 

0090 

o 

CD 

8 

CD 

0000 

0.420 

1 

V- 

0069 

18.000 

1.000 


80.260 

o 

o 

IT) 

8 

CO 

d 

8 

q 

1088.000 

GO 

CO 

CO 


o 

o 

d 

GEN RATE 
M3/YR 

0.114 

0000 

O 

CNJ 

O 

d 

11060.000 

000 0 

O 

O 

O 

d 

o 

o 

o 

d 

4.200 

0.050 

o 

o 

o 

d 

o 

o 

o 

8 

oooee 

-— -1 

o 

o 

o 

K 

o 

o 

o 

d 

O 

o 

o 

d 

0.510 

3.600 

o 

o 

o 

d 

STILL 

GENERATED 

CO 

NO 

YES 

YES 

ON 

ON 

ON 

YES 

YES 

ON 

YES 

YES 

YES 

ON 

ON 

YES 

YES 

NO 

LDR 

CATEGORY 

10 


CT 

K 

h- 


CT 

10 

CT 

CT 

SOT 

CO 

10 


CO 

h- 

O 

O 

CT 

WASTESTREAM NAME 

RADIOACTIVE CORROSIVE WASTE (LLW) 

USED DEVELOPING/FIXING SOLUTION 

CAUBRATION STANDARDS 

P&U USTED RAD CONTAMINATED CONDENSATE 

EIT UQUID WASTE 

TAN 726 WASTE 

HTRE-3 CLEANING SOLUTION 

PROCESS NITRIC ACID WASTE 

CORROSIVE UQUIDS (ACIDS) 

LEHR COR MW-2 

WASTEWATER (COOLANTS & RINSE WATERS) 

SOLVENT CONTAMINATED VASTE WATERS 

CORROSIVE WASTEWATER 

INACTIVE WASTE STORAGE TANK CONTENTS-B 

INACTIVE WASTE STORAGE TANK CONTENTS-A | 

CORROSIVE UQUIDS (ACIDS) 

URANIUM SALVAGE 

NITRIC ACID 

SITE 

ANLE 

FMPC 

GJPO 

-J 

UJ 

z 

INEL 

INEL 

INEL 

K25 

LBL 

LEHR 

LLNL 

LLNL 

LLNL 

z 

cc 

o 

ORNL 

ORNL 

PGDP 

PORT 


c\j 

< 

0) 

O) 

(Q 

O. 


n 

cc 

o 

Q. 

CL 

a 

< 

o 

z 

M 

< 

z 

b) 

X3 


V) 

03 

E 

o 

o 

o 


c 

0) 


> 



II 

CO 










































LOW-LEVEL MIXED WASTE STREAMS REQUIRING WASTEWATER TREATMENT (conTd) 


57212 


Federal Register / Vol. 57, No. 233 7 Thursday, December 3, 1992 / Notices 


INVENTORY M3 
END 1990 

0.210 

46.400 

009SZ 

71.100 

0.016 

O 

00 

3.539 

0.001 

2000 

0.09S 

0.228 


1484.283 

GEN RATE 
M3/YR 

ooso 

1S.000 

588.000 

222.000 

000 0 

000 0 

000 0 

0000 

000 0 

0.047 

0000 

1 

O) 

12950.041 

STILL 

GENERATED 

YES 

YES 

YES 

YES 

NO 

ON 

NO 

ON 

NO 

YES 

ON 

YES 


LDR 

CATEGORY 

CO 

(0 

h- 




CT 

CT 

CT 

CT 

10 

CT 


WASTESTREAM NAME 

GROUND WATER 

REMEDIAL FACILITY INVESTIGATION-LIQUIDS 

SRL LOW ACTIVITY WASTE 

SRL HIGH ACTIVITY WASTE 

URANIUM AND CHROMIUM IN SOLUTION 

MERCURY CONTAMINATED HEAVY WATER 

CM 

O 

o 

o 

THORIUM STANDARD 

a 

o 

< 

>- 

GC 

1 

ID 

CAUSTIC UQUID 

SITE DECONTAMINATION SOLUTIONS - D002 

AQUEOUS ACIDIC VVASTE 

STVlOi 

Site 

PORT 

PORT 

6RS 

SRS 

S 

CO; 

SRS 

WELD 

WVDP 

a 

CL 

O 

>a 

CMj 

T- • 

; 


Solvent: C=California l.st; T=Thirds; NA=Mot Appplicable Page A^28 






























LOW>LEVEL MIXED WASTE STREAMS REQUIRING CYANIDE DESTRUCTION TREATMENT 


Federal Register / VoL 57. No. 233 / Thursday, December 3, 1992 / NoUces 


5721J 


INVENTORY M3 
END 1990 

i 

c> 

0020 

o 

CM 

d 

GEN RATE 
M3/YR 

i 

CD 

O 

CM 

O 

CD 

o 

d 

o 





CO 

CO 


CO 2 




UJ 




O 




> 




oc 




IT O 
Q O 

3|if 




< 




a 




UJ 




S 




< 




z 




S 

< 




UJ 



< 

cr 







o 

CO 



1- 

UJ 




1- 




co 


CO 


< 


z 


$ 


o 




F 




3 








o 




CO 



UJ 

UJ 



o 

o 



z 

z 



< 

< 



>• 

> 



o 

o 


UJ 




H 

2o 

z 

cr 

CO 



o 




o 

C\J 


O) 

O) 

CQ 

CL 




-Q 


CL 

CL 

CL 

< 

O 

li 

< 


(/) 

*D 

x: 

H 

II 


c 

o 

Tc 

O 

II 

o 


c 

0) 

> 

o 

CO 

II 

CO 


t 














LOW-LEVEL MIXED WASTE STREAMS REQUIRING METALS RECOVERY OR VARIANCE 


57214 


Federal Register / Vol. 57, No. 233 / "niursday, December 3, IVQZ i Notices 


INVENTORY M3 
END 1990 

8 

Csl 

1.000 

155.530 

157.730 

GEN RATE 
M3/YR 

O 

o 

00 

d 

0000 

0000 

o 

o 

00 

d 

STILL 

GENERATED 

CO 

LU 

>- 

ON 

NO 


LDR 

CATEGORY 


h- 



WASTESTREAM NAME 

BERYLLIUM DUST 

S 

3 

GC 

LU 

GQ 

SILVER BULLET WASTE 

TOTALS 

SITE 

RFP 

FMPC 

Xid 



=Solvent: C=California list; Ts!Thirds: NArrNbt Appplicable >age A^30 

















LOW-LEVEL MIXED WASTE STREAMS REQUIRING VARIOUS TREATMENTS 



—Solvent; C—California list; T=Thirds; NA=Not Appplicable 












































LOW-LEVEL MIXED WASTE STREAMS REQUIRING VARIOUS TREATMENTS (cont’d) 


57216 
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ATTACHMENT A 

LOW-LEVEL MIXED WASTE STREAMS REQUIRING VARIOUS TREATMENTS (cont’d) 



—Solvent; C=California list; T=Thjrds, NA^Not Appplicable 






































LOW-LEVEL MIXED WASTE STREAMS REQUIRING VARIOUS TREATMENTS (cont’d) 


57218 


Federal Register / Vol. 57, No. 233 / Thursday, December 3, 1992 / Notices 


INVENTORY M3 
END 1990 

3.1S0 

1 

oi 

8 

CO 

CO 

2.040 

0900 

OCOO 

o 

CM 

CD 

5.810 

OCOO 

0.200 

oooe 

3.400 

1.040 

19.000 

2263.000 

0.210 

0.420 

7245.000 

GEN RATE 
M3/YR 

0060 

0090 

0.340 

1.830 

0000 

0900 

O 

00 

CM 

CD 

006 0 

0800 

000 0 

1.400 

0000 

0000 

0000 

000 0 

O 

o 

o 

CD 

o 

CM 

C) 

o 

o 

o 

CD 

STILL 

GENERATED 

YES 

YES 

YES 

YES 

ON 

YES 

YES 

YES 

YES 

ON 

YES 

NO 

ON 

ON 

NO 

YES 

YES 

NO 

LDR 

CATEGORY 

SCT 

CO 



1- 




h- 




h- 


OD 

h- 


K 

CO 

V 

WASTESTREAM NAME 

SOLVENT/TC METAL ORQ SOUD DEBRIS (CA) 

SOLVENT/TC METAL ORGANIC SOLID DEBRIS 

CADMIUM CONTAMINATED SOUDS 

MERCURY CONTAM. SOUDS SHIELDED W/LEAD 

RAD. & LEAD CONTAMINATED DEBRIS 

CADMIUM, MERCURY & SELENIUM CONT SOUDS 

CADMIUM AND CHROMIUM CONTAMINATED SOLIDS 

WERF HEPA FILTERS AND LEAD 

CHROMIUM AND LEAD CONTAMINATED SOUDS 

MERCURY & CADMIUM CONTAMINATED SOUDS 

MERCURY CONTAMINATED SOUDS 

HN03 AND LEAD CONTAMINATED FILTERS 

HTRE-3 SPILL CLEAN-UP MATERIAL 

SALTS (LLW) 

MISCELUNEOUS LLW (PAPER, f/IETAL ETC.) 

CONTAMINAIED CADMIUM SHEETING 

LABORATORY EQUIPMENT AND DEBRIS 

CO^/IBUSTIBLES (LLW) 

SITE 

HANF 

HANF 

INEL 

INEL 

INEL 

INEL 

INEL 

INEL 

INEL 

INEL 

INEL 

INEL 

INEL 

INEL 

INEL 

Hi 

z 

INEL 

INEL 


> 


=So^ent; C=California list; T=Thirdfi; NA=Not Appplicable Page A-34 



































LOW-LEVEL MIXED WASTE STREAMS REQUIRING VARIOUS TREATMENTS (cont’d) 



INVENTORY M3 
END 1990 

8 

d 

67.000 

5.500 

557.000 

23.000 

1743.000 

0.004 

000 0266 

0.030 

o 

o 

o 

CJ) 

10.000 

ooeo 

406.800 

8 

o 

CO 

o 

o 

o 

d 

1.040 

0.738 

0.620 

GEN RATE 
M3/YR 

0000 

000 0 

0000 

000 0 

0000 

o 

o 

o 

d 

o 

o 

o 

d 

000 0 

0.160 

o 

o 

o 

d 

0000 

o 

o 

O 

d 

o 

o 

o 

d 

o 

8 

% 

0200 

0.416 

o 

o 

o 

d 

o 

o 

d 

STILL 

GENERATED 

ON 

ON 

NO 

ON 

NO 

ON 

ON 

ON 

YES 

ON 

ON 

ON 

ON 

CO 

LD 

>• 

YES 

YES 

ON 

YES 

LDR 

CATEGORY 

ST 

ST 

ST 

IS 

ST 

ST 


ST 

cn 

h- 

ST 

CT 

CO 

(0 

K 


ST 

h- 

1 

WASTESTREAM NAME 

1 

Q 

LU 

> 

UJ 

< 

Q 

< 

CL 

BENELEX, PLEXIGLASS LLW 

1 

CO 

UJ 

> 

2 

o 

X 

O 

CD 

ID 

> 

o 

o 

GLASS (LLW) 

NONMETAL MOLDS AND CRUCIBLES aW 

FILTERS LLW 

BA AND CD CAUBRATION SOURCES 

METALS LLW 

F002 CONTAMINATED SOUDS 

RADIOACTIVE SOURCES LLW 

1 

CO 

z 

cn 

ID 

cr 

OTHER LLW (MERCURY, FUEL SAMPLES. ETC.) 

CONCRETE - BRICK LLW 

SOLVENT CONTAMINATED RAGS | 

SOUO DEBRIS 

ELECTRONIC ASSEM8UES (UNCIASSIFIED) 

PM-147 CLEANUP WASTE | 

ELECTRONIC ASSEM8UES (CLASSIFIED) 

SITE 

INEL 

INEL 

INEL 

INEL 

INEL 

INEL 

INEL 

INEL 

INEL 

INEL 

INEL 

INEL 

INEL 

K25 

KAPL 

KCP 

KCP 

KCP 


in 

CO 


0) 

O) 

(0 

CL 


Q) 

n 

I 

CL 

CL 

Q. 

< 


O 

i1 

< 

Z 


II 


0) 

52 

c 

5 

75 

O 

II 

o 


c 

Q> 

2r 

o 

CO 

II 

CO 












































LOW-LEVEL MIXED WASTE STREAMS REQUIRING VARIOUS TREATMENTS (cont'd) 


57220 


Federal Register / Vol. 57, No. 233 / 'niursday, December 3, 1992 / Notices 


INVENTORY M3 
END 1990 

0000 

1.870 

20.990 

o 

1.400 

2.S00 

0090 

20.000 


0.020 

0.200 

3.750 

ooeo 

0.620 

2.750 

8 


o 

8 

GEN RATE 
M3/YR 

osoo 

0.420 

12.000 

0000 

o 

CM 

o 

CD 

8 

o 

CO 

0000 

OOOS 

1.000 

0000 

000 0 

1- 

j 0.770 

0.420 

0200 

i 

8 

d 

0090 

0.420 

15.000 

STILL 

GENERATED 

__J 

YES 

YES 

YES 

ON 

YES 

YES 

ON 

YES 

YES 

ON 

ON 

YES 

YES 

YES 

YES 

YES 

S3A 

CO 

111 

> 

LDR 

CATEGORY 



CO 

•- 

1- 


o 

1- 

CO 

•- 



CO 



K 



WASTESTREAM NAME 

SOUD DEBRIS j 

MERCURY CONTAMINATED PUMPS 

VARIOUS SPENT SOLVENTS 

1 

o 

I 

z 

FLAMMABLE SOUDS 

CONTAMINATED EQUIPMENT 

DIOXIN-CONTAM. GLOVES, VIALS, TRASH 

CLASSIFIED METAL MIXED WASTE 

BIOMEDICAL LABORATORY TRASH/WASTES 

CADMIUM SHEETS 

CHROMATE CONTAMINATED RAGS 

FLAMMABLE SOUDS 

SOLVENT LADEN RAGS 

MISCELLANEOUS MERCURY CONTAMINATED SOUD 

MIXED CORROSIVE WASTE - FILTERS 

BRASS CHIPS, TURNINGS 

GLASS BEADS • EP TOXIC MIXED 

METAL TURNINGS 

SITE 

KES8 

LANL 

LANL 

LANL 

LBL 


LLNL 

LLNL 

LLNL 

NRF 

NRF 

ORNL 

PGDP 

PGDP 

PGDP 

PGDP 

PGDP 

O 

CL 


^Solvent; C=California list; TsThirds; NA^Not Appplicable Page A-36 



































LOW-LEVEL MIXED WASTE STREAMS REQUIRING VARIOUS TREATMENTS (cont’d) 


Federal Register / Vol. 57, No. 233 / Thursday, December 3, 1992 / Notices 


57221 


INVENTORY M3 
END 1990 

6500 

0.210 

2.700 

0.840 

4.000 

16.020 

1.910 

11.400 

1.890 

347.990 

8 

CO 

8.400 

0C9S 

0.210 

17.270 

1.500 

8 

o 

00 

o 

o 

o 

00 

GEN RATE 
M3/YR 

4.000 

0089 

0.500 

0.840 

4 000 

19.970 

1.500 

6.200 

8 

d 

50.500 

2.500 

OOSO 

000 0 

8 

d 

21.000 

00002 

8 

GO 

d 

10.000 

STILL 

GENERATED 

YES 

YES 

YES 

YES 

YES 

YES 

YES 

YES 

YES 

YES 

YES 

YES 

NO 

YES 

YES 

YES 

YES 

YES 

LDR 

CATEGORY 

1- 

CO 

K 

<0 

K 

IS 

K 

CO 


CO 

CO 

CO 

ST 


CO 


h- 


WASTESTREAM NAME 

MERCURY VAPOR BULBS 

CARBON TREATMENT PREFILTERS 

GLASS BLASTING BEADS 

SAMPUNG EQUIPMENT 

MERCURY CONTAMINATED METAL 

WEAPONS PARTS, CLEANING MATERIAL 

GROUND GLASS/LLW MIXED 

FILTERS/LLW MIXED 

LEADED GLOVESAIW MIXED 

COMBUSTIBLES/LLW MIXED 

PLENUM PREFILTERS 

INSULATION/aW MIXED 

SOUOIFIED PROCESS SOUDSAIW MIXED 

LEADED GLOVES/ACID CONTAMINATED/LLW MIXE 

METAL/LLW MIXED 

URANIUM CONTAMINATED EQUIPMENT 

HOT CELL FACILITY OPERATION THIRDS-aV/ 

IRRADIATION FAC.RAD.&MIGC.SOURCES THIRDS 

SITE 

PORT 

PORT 

PORT 

PORT 

PTX 

PTX 

RFP 

RFP 

RFP 

RFP 

RFP 

RFP 

RFP 

CL 

U. 

(L 

RFP 

SNLA 

SNLA 

SNLA 
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INVENTORY M3 
END 1990 

200.000 

40.000 

28.000 

65.000 

oooe 

0.500 

00002 

35.000 

0020 

3629.000 

17.600 

1.000 

000 0 i 

_:_1 

8 

CD 

d 
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0.222 
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i ■ ■, , -, ■■■- .. ___ 

GEN RATE 
M3/YR 

O 

3 

d 

o 

8 

o6 
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o 

8 

O 

8 

8 

o 

8 

o 

8 

S 

o 

o 

o 

d 

O 

o 

C\J 

d 

o 

o 

o 

d 

o 

o 

O) 

csi 

O 

in 

CO 

o 

d 

d 

O 

r- 

d 

o 

o 

d 

O 

O 

CO 

o 

o 

q 

STILL 

GENERATED 

CO 

CO 

CO 

CO 

CO 

CO 

CO 

CO 

CO 

O 

Z 

CO 

CO 

CO 

O 

z 

CO 

CO 

LU 

> 

CO 

HI 

>- 

CO 

HJ 

> 

LDR 

CATEGORY 


1— 

CO 


f- 





CO 


K 


u. 



1- 

SILVER COATED PACKING MATERIALS j T 

WASTESTREAM NAME 

DP-ELECTRONIC ASSEMBUES {H-3 CONT.) 

REACTOR/HOT CELL FACILITY THIRDS-LLW 

ACCELERATOR PROGRAM ACTIVATED WASTE 

REACTOR/HOT CELL OPERATIONS DEFENSE WSTE 

HEPA FILTERS AND PREFILTERS 

U-CONTAMINATED POLYMERIC WEAPON PARTS 

ACCELERATOR PROGRAM ACTIVATED THIRDS 

DP-ELECTRONIC ASSEMBUES (NOT H-3 CONT.) 

TOXIC CLEANUP MATERIAL 

SOLVENT WASTE <100nCi/g TRU RADIONUCUDE 

SOLVENT CONTAMINATED APPUCATORS (LLW) 

GOLD TRAPS 

POISONED CATALYST MATERIAL 

MARK 15 FILTER PAPER - F006 

ITP FILTERS 

SAFETY/CONTROL RODS 

THIRDS WASTE <100nCi/g TRU RADIONUCLIDES I 

SITE 

5 

Z 

CO 

3 

5 

z 

CO 

5 

5 

z 

CO 

z 

CO 

z 

CO 

5 

€0 

cr 

CO 

(0 

QC 

CO 

CO 

cr 

CO 

CO 

GC 

CO 

CO 

cr 

CO 

CO 

cr 

CO 

CO 

GC 

CO 

CO 

GC 

CO 

CO 

GC 

CO 

CO 

cr 

CO 
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INVENTORY M3 
END 1990 

0.700 

0.420 

0000 

0.130 

0.250 

000*0 

0000 

9000 

000 0 

o 

d 

26.910 

0.420 

4.430 

0.570 

2.100 

2.100 

7.980 

0.630 

5.320 

GEN RATE 
M3/YR 

0.132 

o 

d 

0.022 

8 

d 

0000 

0.019 

L- 

0000 

o 

CNJ 

d 

0.150 

090 0 

7.690 

0.120 

1.270 

o 

CD 

d 

009 0 

o 

o 

(D 

d 

2.280 

o 

00 

d 

1.520 

STILL 

GENERATED 

YES 

YES 

YES 

YES 

NO 

YES 

NO 

YES 

YES 

YES 

YES 

YES 

YES 

YES 

YES 

YES 

YES 

YES 

YES 

LDR 

CATEGORY 

CT 







h- 

K 

h- 





CT 

H 

CO 



H* 

CO 

WASTESTREAM NAME 

RADIOACTIVE CORROSIVE WASTE (TRU) 

IFR LAB SCALE ELECTRO REFINERY WASTE 

ELECTROREFINER STRIPPER CADMIUM 

3 

P 

t 

:§ 

3 

O 

o 

CO 

LEAD SHIELD PLUGS 

ELECTROREFINER INSOLUBLES CADMIUM 

SODIUM POTASSIUM STORED AT RSWF 

TRU-CD HOT CELL WASTE 

ELEMENTAL HARDWARE FCF WASTE 

RADIOACTIVE LEAD SOUDS,TRU (Hg) 

RADIOACTIVE LEAD SOUDS,TRU 

RADIOACTIVE LEAD GLASS SOUDS,TRU 

NON-TC MET/SOLVENT ORQ SOUD DEBRIS,TRU 

RADIOACTIVE LEAD SOUDS,TRU (LB) 

ORGANIC RMW PCB UQUIDS >500PPM,TRU 

SOLVENT/TC METAL INORG SOUD DEBRIS,TRU 

TC METAL INORGANIC SOLID DEERIS,TRU (Hg) 

LEAD ACID BATTERIES,TRU 

SOLVENT^C METAL ORG SOUD DEBRIS,TRU 

SITE 

ANLE 

ANLE 

ANLW 

ANLW 

ANLW 

ANLW 

ANLW 

ANLW 

ANLW 

HANF 

HANF 

HANF 

HANF 

HANF 

HANF 

HANF 

HANF 

HANF 

HANF 
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INVENTORY M3 
END 1990 

9.450 

66.180 

o 

CO 

27.090 

0.630 

o 

CVJ 

d 

5879.500 

34.000 

19.000 

109.000 

158.000 

329.400 

6583.000 

000S62 

79.000 

740.000 
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oooeoz 

846.000 

GEN RATE 
M3/YR 
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18.910 

0.910 

7.740 
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00 

o 
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000 0 
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0000 

0000 

0000 
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0000 
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000 0 
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000 0 

O 
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o 

d 

o 

o 
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GENERATED 
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YES 
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YES 
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ON 

NO 

ON 

ON 

ON 

ON 

ON 

ON 

ON 

ON 

ON 

NO 

ON 

LDR 

CATEGORY 

h- 


K 




SCT 

ST 


CO 

h“ 

CO 

K 

CO 

SCT 

CO 

1 

CO 

1 

H* 

CO 

CT 

h- 

CO 

CO 

WASTESTREAM NAME 

TC METAL INORGANIC SOUD DEBRIS,TRU 

TC METAL INORQ SOUD DEBRIS.TRU (Hg.PCB) 

TC METAL ORQ SOUD DEBRIS.TRU (Hg.PCB) 

TC METAL ORGANIC SOUD DEBRIS.TRU 

TC METAL ORGANIC SOUD DEBRIS.TRU (Hg) 

LEAD ACID BATTERIES.TRU (Hg) 

PRECERTIFIED WASTE TRU 

BENELEX. PLEXIGLASS TRU 

SALTS (TRU) 

CONCRETE - BRICK TRU 

GLOVEBOX GLOVES TRU 

NONMETAL MOLDS AND CRUCIBLES TRU 

UNCEMENTED SLUDGES (TRU) 

CEMENTED TRU SLUDGES 

RESINS (TRU) 1 

PARTICUUTE WASTES (TRU) 

OTHER TRU (MERCURY. FUEL SAMPLES, ETC.) 

MISCELLANEOUS TRU (PAPER, METAL. ETC.) 

GLASS (TRU) 

SITE 

HANF 

HANF 

HANF 

HANF 

HANF 

HANF 

INEL 

INEL 

INEL 

INEL 

INEL 

INEL 

INEL 

INEL 

INEL 

INEL 

INEL \ 

INEL 

INEL 
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INVENTORY M3 
END 1990 

9524.000 

14.840 

1 

CO 

oooecs 

Z100 

9609.000 
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1.100 
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GEN RATE 
M3/YR 

000 0 
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0000 
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1.000 
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000 0 

STILL 
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ON 
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NO 

NO 
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1 

ON 

NO 

ON 
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YES 
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YES 
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YES 

ON 
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CATEGORY 

ST 

h- 

ST 

h- 

1- 

ST 


0) 

h- 

CO 

K 

CT 


CO 

CO 

CO 

IS 

CT 


WASTESTREAM NAME 

s 

§ 

CO 

lii 

CD 

t;; 

3 

CD 

2 

O 

O 

(0 

GC 

s 

LL 

UJ 

I 

3 

CO 

cr 

s 

Cl 

ABSORBED TRU UQUIDS 

HEAVY METAL CATCH TANK SLUDGE 

METALS TRU 

RADIOACTIVE SOURCES TRU 

INDUSTRIAL LIQUID WASTE TREATMENT PLANT 

TOXIC METAL-CONTAMINATED TRU WASTE 

SOLVENT-CONTAMINATED TRU WASTE 

LEAD-CONTAMINATED SOUD TRU WASTE 

CORROSIVES 

LEAD-TRU 

RFP CLASSIFIED TRU IN GCD 

RFP CLASSIFIED TRU 

RFP SLB TRU 

LLNL WIPP TRU 

EVAPORATOR SERVICE TANK SLUDGES 

INACTIVE WASTE STORAGE TANK CONTENTS-D 

SITE 
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INEL 

INEL 

INEL 

INEL 

INEL 
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z 

5 

LLNL 

LLNL 

LLNL 

a 

z 
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NTS 

NTS 

NTS 

NTS 

ORNL 
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INVENTORY M3 
END 1990 
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YES 
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YES 
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CATEGORY 
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CT 
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CT 

CT 

CT 
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1- 

in 

ST 

ST 

<0 

CO 

ST 

CO 

CO 

cn 

CO 


WASTESTREAM NAME 

TRU WASTE 

MELTON VALLEY STORAGE TANK SLUDGES 

TRU & TC WASTE 

TRU SOUDS 

EP TOXIC MIXED WASTE (Technetium/liq.) 

EP TOXIC MIXED WASTE (Technetium/SOLIDS) 

TRU LIQUID 

HEAVY METAL (NON-SS)/TRU MIXED 

SPENT ABSORBENT^RU (OIL DRl) 

FIREBRICK-PULVERIZED OR FINES 

PARTICULATE-SLUDGE/TRU MIXED (2) 

SOLIDIFIED ORGANICS/TRU MIXED 

COMBUSTIBLE WASTE/TRU MIXED 

METAL/TRU MIXED 

SOLIDIFIED LAB WASTE 

MISCELLANEOUS WASTE/TRU MIXED 

LEADED GLOVES/TRU MIXED 

PARTICULATE SLUDGE WASTE/TRU MIXED 

FLUIDIZED BED INCINERATOR ASH (TRU) 

SITE 
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ORNL 
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PGDP 

PGDP 
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PGDP 
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RFP 

RFP 

RFP 

RFP 

RFP 

RFP 
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RFP 
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INVENTORY M3 
END 1990 
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h- 
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WASTESTREAM NAME 

FILTER WASTE/TRU 

LEADED GLOVES/ACID CONTAMINATED/TRU MIXE 

LEAD/TRU MIXED 

GROUND GLASS/TRU MIXED 

AQUEOUS SLUDGE/TRU MIXED 

HOT CELL FACIUTY OPERATION THIRDS - TRU 

REACTOR/HOT CELL FACILITY THIRDS-TRU 

THIRDS TRU WASTE 

SOLVENT TRU WASTE 

MIXED TTA/XYLENE ” 

LEAD - TRU 

PU EXTRACTION WASTE 

TOTALS 

SITE 
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INVENTORY M3 
END 1990 

269.000 

2498.000 

7237.000 

36261.000 

15754.000 
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9091.000 

54719.000 

64825.000 
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LDR 
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CT 

SCT 

SCT 

SCT 

SCT 

SCT 

SCT 

CT 


CT 

10 

10 

CT 


CT 
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WASTESTREAM NAME 

DST PFP TRU SOUDS 

DST PUREX CRW SOUDS 

DST PUREX AGING WASTE 

DST MISCELLANEOUS LLW 

DST DOUBLE SHELL SLURRY FEED 

SINGLE SHELL TANK WASTES 

DST COMPLEX CONCENTRATE 

DST DOUBLE SHELL SLURRY 

DST DILUTE COMPLEXED WASTE 

DST CONCENTRATED PHOSPHATE DECON WASTE 

HIGH LEVEL WASTE CALCINE 

HIGH LEVEL UQUID WASTE 

221-F CANYON HIGH LEVEL UQUID WASTE 

221-H CANYON HIGH LEVEL UQUID WASTE 

244-H RBOF HIGH ACTIVITY UQUID WASTE 

HLW ION EXCHANGE MEDIA 

HIGH-LEVEL WASTE SLUDGE 

HIGH-LEVEL WASTE (HLW) SUPERNATANT 

TOTALS 

SITE 
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HANF 

HANF 
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INEL 
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WVDP 
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[FR Doc. 92-79344 Filed 12-2-92; 8:45 am] 
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Office of Fossil Energy 
[FE Docket No. 90-11-NG] 

Encogen Four Partners, L.P.; Order 
Amending Conditional Order and 
Granting Final Long-Term 
Authorization To Import Natural Gas 
From Canada 

AGENCY: Office of Fossil Energy, DOE, 
ACTION: Notice of order. 

SUMMARY: The Office of Fossil Ener^ of 
the Department of Energy gives notice 
that it has issued an order granting 
Encogen Four Partners, L.P. final long¬ 
term authorization to import up to 
14,800 MMBtu (15,579 Mcf @ 950 Btu/ 
cf) of Canadian natural gas per day over 
a 15-year term beginning on the date of 
first delivery. 

A copy of this order is available for 
inspection and copying in the Office of 
Fuels Programs Docket Room, 3F-056, 
Forrestal Building, 1000 Independence 
Avenue, SW., Washington, DC 20585, 
(202) 586-9478, The docket room is 
open between the hours of 8 a.m. and 
4:30 p.m., Monday through Friday, 
except Federal holidays. 

Issued in Washington, DC, November 25. 
1992. 

Charles F. Vacek, 

Deputy Assistant Secretary for Fuels 
Programs, Office of Fossil Enargy. 

[FR Doc. 92-29340 Filed 12-2-92; 8:45 amj 
BILUNQ CODE 6450-01-11 


[FE Docket No. 91-116-NG] 

Encogen Northwest, L.P.; Order 
Granting Long-Term Authorization To 
Import Natural Gas From Canada 

AGENCY: Office of Fossil Energy, DOE. 
ACTION: Notice of an order. 

SUMMARY: The Office of Fossil Energy of 
the Department of Energy gives notice 
that it has issued an order granting 
Encogen Northwest, L.P. (Encogen) 
long-term authorization to import up to 
9,579 Mcf of Canadian natural gas per 
day, plus unspecified additional 
amounts, beginning January 1,1993, 
and continue for 15 years following the 
commencement of commercial 
operation of Encogen's Bellingham, 
Washington cogeneration facility. 

A copy of this order is available for 
inspection and copying in the Office of 
Fuels Programs Docket Room, 3F-056, 
Forrestal Building, 1000 Independence 
Avenue, SW., Washington DC 20585. 
(202) 586-9478. The docket room is 
open between the hours of 8 a.m. and 
4:30 p.m., Monday through Friday, 
except Federal holidays. 


Issued in Washington, DC, November 25, 
1992. 

Charles F. Vacek, 

Deputy Assistant Secretary for Fuels 
Programs, Office of Fossil Eneigy. 

[FR Doc. 92-29343 Filed 12-2-92; 8:45 ami 
BILLING CODE 645(M>1-M 


[FE Docket No. 92-126-NG] 

Union Gas Limited; Order Granting 
Blanket Authorization To Import and 
Export Natural Gas From and to 
Canada 

AGENCY: Office of Fossil Energy, DOE. 
ACTION: Notice of an order, 

SUMMARY: The Office of Fossil Energy of 
the Department of Energy gives notice 
that it has issued an order granting 
Union Gas Limited blanket 
authorization to export up to a total of 
200 Bcf of natural gas to Canada, 
including liquefied natural gas (LNG), 
and import (for export to Canada) up to 
a total of 100 Bcf cd natural gas, 
including LNG, from Canada over a two- 
year term beginning on the date of first 
delivery after December 31,1992, 

A copy of this order is available for 
inspection and copying in the Office of 
Fuels Programs Do^et Room, 3F-056, 
Forrestal Building, 1000 Independence 
Avenue, SW, Washington, DC 20585, 
(202) 586-9478. The docket room is 
open between the hours of 8 a.m. and 
4:30 p.m., Monday through Friday, 
except Federal holidays. 

Issued in Washington, DC, November 25, 
1992. 

Charles F. Vacek, 

Deputy Assistant Secretary for Fuels 
Programs, Office of Fossil Energy. 

IFR Doc. 92-29342 Filed 12-2-02; 8:45 am] 
BILUNQ CODE 6450-01-M 


[FE Docket No. 02-137-NG] 

WAUOX; Order Granting Blanket 
Authorization To Import Natural Gas 
From Canada 

AGENCY: Office of Fossil Energy, DOE. 
ACTION: Notice of an order. 

SUMMARY: The Office of Fossil Energy of 
the Department of Energy gives notice 
that it has issued an order granting 
WAL/OX blanket authorization to 
import up to 30 Bcf of natural gas from 
Canada over a two-year term, beginning 
on the date of first import delivery. 

A copy of this order is available for 
inspection and copying in the Office of 
Fuels Programs Docket Room, 3F-056, 
Forrestal Building, 1000 Independence 
Avenue, SW., Washington, DC 20585, 


(202) 586-9478. The docket room is 
open between the hours of 8 a.m, and 
4:30 pjm., Monday through Friday, 
except Federal holidays. 

Issued In Washington, DC. November 25, 
1992. 

Charles F. Vacek, 

D^uty Assistant Secretary for Fuels 
Programs, Office of Fossil Energy. 

[FR Doc 92-29341 Filed 12-2-92; 8:45 am) 
BILUNQ CODE 645e-0t-M 


ENVIRONMENTAL PROTECTION 
AGENCY 

[FRL-4541-91 

Proposed Consent Decree; Refrigerant 
Recycling 

AGENCY: Environmental Protection 
Agency (EPA). 

ACTION: Notice of proposed consent 
decree; request for public comment. 

SUMMARY: In accordance with section 
113(g) of the Qean Air Act (**AcF*), 
notice is hereby given of a proposed 
consent decree concerning litigation 
instituted against the Environmental 
Protection Agency (‘*EPA'*) regarding 
the fact that EPA has not promulgated 
a final rule to implement section 
608(a)(1) of the Clean Air Act, which 
requires EPA to promulgate regulations 
“establishing standards and 
requirements regarding the use and 
disposal of class I substances during the 
servicing, repair, or disposal of 
appliances and industrial process 
reffigeration.“ The proposed consent 
decree provides that, by April 23,1993, 
EPA is to promulgate the regulations 
required by section 608(a)(1), which 
will concern the recapture and recycling 
of ozone-depleting reftigerants during 
the servicing and disposal of air 
conditioning and refrigeration 
equipment. 

For a period of thirty [30] days 
following the date of publication of this 
notice, the Agency will receive written 
comments relating to the consent 
decree. EPA or the Department of Justice 
may withhold or withdraw consent to 
the proposed consent decree if the 
comments disclose facts or 
circumstances that indicate that such 
consent is inappropriate, improper, 
inadequate, or inconsistent with the 
requirements of the Act. 

Copies of the consent decree are 
available from Betty S. Mobley, Air and 
Radiation Division (LE-132A), Office of 
General Coimsel, U.S. Environmental 
Protection Agency, 401 M Street, SW., 
Washington, DC 20460, (202) 260-7606. 
Written comments should be sent to 
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Kevin W. McLean at the above address 
and must be submitted on or before 
January 4,1993. 

Dated: November 24,1992. 

Ra3miond B. Ludwiszewski, 

Acting General Counsel. 

|FR Doc. 92-29329 Filed 12-2-92; 8:45 am] 
BILLING CODE S560-6(Hyi 


[FRL-4541-^1 

Proposed Administrative Settlement 
Under Section 122(h) of the 
Comprehensive Environmental 
Response, Compensation and Liability 
Act; Panama Machinery and 
Equipment Company, Inc., et al. 

AGENCY: U.S. Environmental Protection 
Agency. 

ACTION: Notice of proposed 
administrative settlement and 
opportunity for public comment. 

SUMMARY: The U.S. Environmental 
Protection Agency (“EPA**) is proposing 
to enter into an administrative 
settlement to resolve claims under the 
Comprehensive Environmental 
Response, Compensation and Liability 
Act of 1980, as pended (“CERCLA"), 
Notice is being published to inform the 
public of the proposed settlement and of 
the opportunity to comment. The 
settlement is intended to resolve the 
liabilities of one corporation and three 
individuals for costs incurred by EPA 
for response activities at two sites, one 
in Klickitat County, Washington and the 
other in Molalla, Oregon. 

DATES: Comments must be provided on 
or before January 4,1993. 

ADDRESSES: Comments should be 
addressed to the Docket Clerk, U.S. 
Environmental Protection Agency, 
Region 10, SO-155,1200 Sixth Avenue, 
Seattle, Washington, 98101, and should 
refer to: In the Matter of: Panama 
Machinery and Equipment Company, 
Inc., et al., U.S. EPA Docket No. 
109106-04-106/3008. 

FOR FURTHER INFORMATION CONTACT: 
Martha A. Fox, U.S. Environmental 
Protection Agency, Office of Regional 
Counsel, SO-155,1200 Sixth Avenue, 
Seattle, Washington, 98101, (206) 553- 
5118. 

SUPPLEMENTARY INFORMATION: In 
accordance with section 122(i)(l) of the 
Comprehensive Environmental 
Response, Compensation and Liability 
Act of 1984, as amended (CERCLA), 
notice is hereby given of a proposed 
administrative settlement concerning 
clean up euid disposal of hazardous 
substances foimd on pasture land in 
Wahkiacus, Klickitat County, 


Washington, and on a truck trailer 
found on property utilized by Molalla 
Transport Systems, Inc., located in 
Molalla, Oregon. 

Pcmama Machinery and Equipment 
Company, Inc., Manney Berman, Leon 
Berman and Leonard Berman, and the 
U.S. Environmental Protection Agency, 
Region 10 have signed the proposed 
administrative settlement agreement. 
The proposed agreement has been 
approved by the United States 
Department of Justice, and is subject to 
review by the public pursuant to this 
Notice. 

EPA is entering into this agreement 
imder the authority of sections 122(h) 
and 107 of CERCLA, 42 U.S.C. 9622(h) 
and 9607. Section 122(h) authorizes 
EPA to settle a claim for response costs 
in a case where the claim has not 
already been referred to the U.S. 
Department of Justice. Under this 
authority, the settlement agreement 
proposes to release Panama Machinery 
and Equipment Company, Ina and the 
Bermans firom CERCLA section 107 
liability for response costs in exchange 
for payment of restitution the company 
has been ordered to pay in a related 
criminal case. Under the terms of the 
settlement agreement, the parties are 
also released firom RQ^ civil penalty 
liability. 

Panama Machinery and Equipment 
Company, Inc. is incorporated under the 
laws of the State of Washington. Its 
president and principal owner is 
Manney Berman. The company, which 
does business under the names of 
Everett Steel Companies, Everett Pipe 
and Steel, Everett Anchor and Chain, 
and Everett Wheelabrating and Priming, 
among others, operates a facility in 
Everett, Washington. Leonard Berman 
and Leon Berman are vice-presidents of 
the company. 

On January 21,1992, Manney 
Berman, Leon Berman, Leonard Berman 
and Panama Machinery and Equipment 
Company each pleaded guilty to a one- 
count Information charging a conspiracy 
to violate the Resource Conservation 
and Recovery Act (RCRA) in connection 
with the storage, transportation and 
disposal of hazardous wastes found at 
the sites in Klickitat County, 

Washington and Molalla, Oregon. 

EPA conducted removals during the 
summer of 1991 at both of these sites. 
Approximately 300 55-gallon drums of 
paint waste and other materials were 
removed, along with contaminated soils, 
firom the Klickitat County, Washington 
site. Additional 55-gallon drums and a 
dumpster holding approximately 400 
containers of other paint wastes were 
removed fi*om the Molalla site. These 
items were stored as evidence at a 


licensed TSD facility while awaiting 
court permission to destroy them. EPA’s 
response work at these two sites is 
completed. 

On June 15,1992, the Bermans were 
each sentenced to twelve months 
imprisonment. Panama Machinery and 
Equipment Company, Inc. was 
sentenced to five years probation and 
ordered to pay restitution in the amount 
of $497,458.19 to EPA Superfund for the 
costs of clean-up, transportation, storage 
and disposal of the substances that were 
found at the two sites. Payment of the 
restitution was conditioned on the 
company receiving a release ft*om the 
government as provided for in its plea 
agreement. 

The Environmental Protection Agency 
will receive written comments relating 
to this proposed settlement for a period 
of thirty (30) days from the date of this 
publication. 

A copy of the proposed administrative 
settlement agreement may be obtained 
in person or by mail from EPA*s Region 
10 Office of Regional Counsel, SO-155, 
1200 Sixth Avenue, Seattle, Washington 
98101. The Administrative Record for 
the Klickitat County, Washington and 
Molalla, Oregon sites may be examined 
at the EPA Region 10 office, Lynn M. 
Williams, Administrative Records 
Coordinator, Superfund Branch, 1200 
Sixth Avenue, Seattle, Washington, 
98101. 

Authority: The Comprehensive 
Environment Response, Compensation, and 
Liability Act, as amended, 42 U.S.C. 9601- 
9675, 

Dana A. Rasmussen, 

Regional Administrator. 

[FR Doc. 92-29330 Filed 12-2-92; 8:45 am] 
BtLUNQ CODE 6560-50-41 


[OPPTS-140201; FRL-4175-9] 

Access to Confidential Business 
Information by ICF International, 
Incorporated 

AGENCY: Environmental Protection 
Agency (EPA). 

ACTION: Notice. 

SUMMARY: EPA has authorized its 
contractor. ICF International, 
Incorporated (ICF), of Fairfax, Virginia, 
for access to information which has 
been submitted to EPA under sections 4, 
5, 6, and 8 of the Toxic Substances 
Control Act (TSCA). Some of the 
information may be claimed or 
determined to be confidential business 
information (CBI). 

DATES: Access to the confidential data 
submitted to EPA will occur no sooner 
than December 17,1992. 
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FOR FURTHER INFORMATION CONTACT: 
Susan B. Hazen, Director, TSCA 
Environmental Assistance Division (TS- 
799), Office of Pollution Prevention and 
Toxics, Environmental Protection 
Agency, Rm. E-545, 401 M St, SW., 
Washington, DC 20460, (202) 554-1404, 
TDD: (202) 554-0551. 

SUPPLEMENTARY INFORMATION: Under 
contract number 68-D9-0068, 
contractor ICF, of 9300 Lee Highway, 
Fairfax, VA, will assist EPA in the 
development and the implementation of 
national regulations for the protection of 
stratospheric ozone. 

In accordance with 40 CFR 2.306{j), 
EPA has determined that under EPA 
contract number 68-D9-0068, ICF will 
require access to CBI submitted to EPA 
under sections 4, 5, 6, and 8 of TSCA 
to perform successfully the duties 
specified under the contract. ICF 
personnel will be given access to 
information submitted to EPA under 
sections 4. 5, 6, and 8 of TSCA. Some 
of the information may be claimed or 
determined to be CBI. 

In a previous notice published in the 
Federal Register of January 29,1992 (57 
FR 3430), ICF was authorized for access 
to CBI submitted to EPA under sections 
4, 5, 6, and 8 of TSCA. EPA is issuing 
this notice to extend ICF’s access to 
TSCA (!IBI under an extension of 
contract number 68-D9-0068. EPA is 
issuing this notice to inform all 
submitters of information under 
sections 4, 5, 6, and 8 of TSCA that EPA 
may provide ICF access to these CBI 
materials on a need-to-know basis only. 
All access to TSCA CBI under this 
contract will take place at EPA 
Headquarters and ICF’s Fairfax, VA and 
1850 K St., NW., Washington, DC 
facilities only. 

ICF will be authorized access to TSCA 
CBI at its facilities under the EPA 
‘‘Contractor Requirements for the 
Control and Security of TSCA 
Confidential Business Information” 
security manual. Before access to TSCA 
CBI is authorized at ICF*s sites, EPA will 
approve ICF*s security certification 
statements, perform the required 
inspection of its facilities, and ensure 
that the facilities are in compliance with 
the manual. Upon completing review of 
the CBI materials, ICF will return all 
transferred materials to EPA. 

Clearance for access to TSCA CBI 
imder this contract may continue until 
March 31,1993. 

ICF personnel will be required to sign 
nondisclosure agreements and will be 
briefed on appropriate security 
procedures before they are permitted 
access to TSCA CBI. 


Dated: November 20,1992. 

George A. Bonina, 

Acting Director, Information Management 
Division, Office of Pollution Prevention and 
Toxics, 

IFR Doc. 92-29327 Filed 12-2-92; 8:45 amj 
BIUJNO CODE 65eO<50-f 


[OPPTS-140202; FRL-417S-11 

Access to Confidential Business 
Information by Munter’s Moisture 
Control Services Company 

AGENCY: Environmental Protection 
Agency (EPA). 

ACTION: Notice. 

SUMMARY: EPA has authorized its 
contractor, Munter's Moisture Control 
Services Company (MMCS), of Elk 
Ridge, Maryland, for access to 
information which has been submitted 
to EPA under all sections of the Toxic 
Substances Control Act (TSCA). Some of 
the information may be claimed or 
determined to be confidential business 
information (CBI). 

DATES: Access to the confidential data 
submitted to EPA will occur no sooner 
than December 17,1992. 

FOR FURTHER INFORMATION CONTACT: 
Susan B. Hazen, Director, TSCA 
Environmental Assistance Division (TS- 
799), Office of Pollution Prevention and 
Toxics, Environmental Protection 
Agency, Rm. E-545, 401 M St., SW., 
Washington, DC 20460, (202) 554-1404, 
TDD: (202) 554-0551. 

SUPPLEMENTARY INFORMATION: Under a 
procurement, contractor MMCS«^of 6671 
Santa Barbara Road, Elk Ridge, MD, will 
assist the Office of Pollution Prevention 
and Toxics (OPPT) in providing 
emergency restoration of water damaged 
documents held by the OPPT Document 
Control Officer. 

In accordance with 40 CFR 2.306(j), 
EPA has determined that under the 
procurement, MMCS will require access 
to CBI submitted to EPA under all 
sections of TSCA to perform 
successfully the duties specified under 
the contract. MMCS personnel will be 
given access to information submitted to 
EPA under all sections of TSCA. Some 
of the information may bo claimed or 
determined to be CBI. 

EPA is issuing this notice to inform 
all submitters of information under all 
sections of TSCA that EPA may provide 
MMCS access to these CBI materials on 
a need-to-know basis only. All access to 
TSCA CBI under this procurement will 
taka place at EPA Headquarters only. 

Clearance for access to TSCA CBI 
imder this contract is temporary and 


may continue only until the document 
restoration is completed. 

MMCS personnel will be required to 
sign nondisclosure agreements and will 
be briefed on appropriate security 
procedures before they are permitted 
access to TSCA CBI, 

Dated: November 20,1992. 

George A. Bonina, 

Acting Director, Information Management 
Division, Office of Pollution Prevention and 
Toxics. 

[FR Doc. 92-29328 Filed 12-2-92; 8:45 ami 
BILUNQ CODE e6«0-60-F 


[OPPTS-140200; FRL^175-3] 

Access to Confidential Business 
Information by Syracuse Research 
Corporation 

AGENCY: Environmental Protection 
Agency (EPA). 

ACTION: Notice. 

SUMMARY: EPA has authorized its 
contractor, Syracuse Research 
Corporation (SRC), of Syracuse, New 
York, for access to information which 
has been submitted to EPA under 
sections 4, 5, 6, and 8 of the Toxic 
Substances (Control Act (TSCA). Some of 
the information may be claimed or 
determined to be confidential business 
information (CBI). 

DATES: Access to the confidential data 
submitted to EPA will occur no sooner 
than December 17,1992. 

FOR FURTHER INFORMATION CONTACT: 
Susan B. Hazen, Director, TSCA 
Environmental Assistance Division (TS- 
799), Office of Pollution Prevention and 
Toxics, Environmental Protection 
Agency, Rm. E-545, 401 M St, SW., 
Washington, DC 20460, (202) 554-1404, 
TDD: (202) 554-0551. 

SUPPLEMENTARY INFORMATION: Under 
contract number 68-D2-0182, 
contractor SRC, of Merrill Lane, 
Syracuse, NY, will assist the Office of 
Pollution Prevention and Toxics (OPPT) 
in reviewing new chemical submissions, 
and in creating and updating chemical 
data bases of existing chemicals. 

In accordance with 40 CFR 2.306(j), 
EPA has determined that under EPA 
contract number 68-D2-0182, SRC will 
require access to CBI submitted to EPA 
under sections 4, 5, 6, and 8 of TSCA 
to perform successfully the duties 
specified under the contract. SRC 
personnel will be given access to 
information submitted to EPA under 
sections 4, 5, 6, and 8 of TSCA. Some 
of the information may be claimed or 
determined to be CBI. 
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EPA is issuing this notice to inform 
all submitters of information under 
sections 4. 5, 6, and 8 of TSCA that EPA 
may provide SRC access to these CBI 
materials on a need-to-knov^r basis only. 
All access to TSCA CBI under this 
contract will take place at EPA 
Headquarters and SRC's Syracuse NY, 
and 1100 6th St, SW,, Washington. DC 
facilities only. 

SRC will be authorized access to 
TSCA CBI at its facilities under the EPA 
“Contractor Requirements for the 
Control and Security of TSCA 
Confidential Business Information" 
security manual. Before access to TSCA 
CBI is authorized at SRC's sites, EPA 
will approve SRC’s security certification 
statements, perform the required 
inspections of its facilities, and ensure 
that the facilities are in compliance with 
the manual. Upon completing review of 
the CBI materials, SRC will return all 
transferred materials to EPA. 

Clearance for access to TSCA CBI 
under this contract may continue until 
September 30,1996. 

SRC personnel will be required to 
sign nondisclosure agreements and will 
be briefed on appropriate security 
procedures before they are permitted 
access to TSCA CBI. 

Dated: November 20,1992. 

George A. Bonina, 

Acting Director, Information Management 
Division, Office of Pollution Prevention and 
Toxics. 

(FR Doc. 92-29326 Filed 12-2-92: 8:45 ami 
BJLUNO CODE 656&-60-f 


FEDERAL MARITIME COMMISSION 

[Agreement No. 202-011259-003] 

United Statee/Southem Africa 
Conference; Correction 

Notice of the filing of Agreement No. 
202-011259-003, published on 
November 4,1992 (57 FT^ 52627), 
indicated that the amendment number 
assigned was 003. It should have read 
004. 

Dated: November 27,1992. 

Joseph C Polking, 

Secretary. 

IFR Doc. 92-29277 Filed 12-2-92; 8:45 am) 
BIUJNQ CODE $730-01^ 


FEDERAL RESERVE SYSTEM 

Huntington Bancshares Incorporated, 
Columbus, OH; Application To Engage 
De Novo in Underwriting and Dealing 
in Certain Bank-Ineligible Securities on 
a Limited Basis, and Other Securitles- 
Related Activities 

Huntington Bancshares Incorporated, 
Columbus, Ohio (Applicant), has 
applied, pursuant to section 4(c)(8) of 
the Bank Holding Company Act (12 
U.6.C 1843(c)(8)) (BHC Act) and 
§ 225.23 of the Board’s Regulation Y (12 
CFR 225.23), to engage de novo in 
various securities and securities related 
activities described below. These 
activities will be conducted on a 
nationwide basis. 

Applicant proposes to engage de novo 
in the following activities previously 
authorized by die Board: Providing 
investment advisory services and 
financial advisory services permitted by 
12 CFR 225.25(b)(4}; and underwrriting 
and dealing in governmental obligations 
and money market instruments 
pursuant to 12 CFR 225.25(b)(16). 

Applicant also proposed to engage in 
activities which previously have bwn 
determined by the Board to be closely 
related to banking. Applicant proposes 
to engage de novo in acting as agent for 
issuers and holders of securities of all 
types with respect to the private 
placement of such securities, including: 
making recommendations regarding the 
terms and timing of a private offering or 
resale of securities; assisting in the 
preparation of private placement 
memoranda with respect to the 
securities being offered or sold, the 
issuer thereof, and the terms of the offer 
or resale; identifying and contacting a 
limited number of sophisticated 
investors to determine their interest in 
purchasing such securities, and 
arranging in any such purchase; taking 
prospective investors* comments on the 
terms of the placement, and advising on 
and assisting in negotiations between 
the seller and prospective investors. 
Applicant proposes to act as a riskless 
principal in the purchase and sale of all 
types of securities on the order of 
investors. AppUcant proposes to 
underwrite and deal in certain bank- 
ineligible securities, specifically 
municipal revenue bonds (including 
public ownership industrial 
development bonds), mortgage-related 
securities, consumer-receivable-related 
securities, and commercial paper. 
Finally, Applicant proposes to provide 
securities brokerage services to 
institutional and retail customers, both 
separately and in combination with 
investment advisory services 


permissible imder 12 C3^R 225.25(b)(4) 
pursuant to 12 CFR 225.25(b)(15). 

Section 4(c)(8) of the BHC Act 
provides that a bank holding company 
may with Board approval, engage in any 
activity which the Board, after due 
notice and opportunity for hearing, has 
determined (by order or regulation) to 
be so closely related to banking or 
managing or controlling banks as to be 
a proper incident thereto.) This 
statutory test requires that two separate 
tests be met for an activity to be 
permissible for a bank holding 
company. First, the Board must 
determine that the activity is, as a 
general matter, “closely related to 
banking." Second, the Board must find 
in a particular case that the performance 
of the activity by the applicant bank 
holding company may reasonably be 
expected to produce public benefits that 
outweigh possible adverse effects. 

Based on the guidelines established in 
National Courier Association v. Board of 
Governors of the Federal Reserve 
System, 516 F.2d 1229,1237 (D.C Cir. 
1975), a particular activity may be found 
to meet the “closely related to banking 
test" if it is demonstrated that: (1) Banks 
generally have in fact provided the 
proposed activity; (2) banks generally 
provide services that are operationally 
or functionally similar to the proposed 
activity so as to equip them particularly 
well to provide the proposed activity; or 
(3) banli generally provide services that 
are so integrally related to the proposed 
activity as to require their provision in 
a specialized form. The “National 
Courier" guidelines are not, however, 
the exclusive basis for finding activity 
closely related to banking, and the 
Board may consider any other basis that 
may demonstrate that tne activity has a 
reasonable or close relationship to 
banking. 

Applicant believes that these 
proposed activities are “so closely 
related to banking or managing or 
controlling banks as to be a proper 
incident thereto." The Board has 
previously authorized private placement 
and riskless principal activities, subject 
to certain prudential limitations which 
address the potential for conflicts of 
interest, unsound banking practices, and 
other adverse effects. See, e.g., /. P. 
Morgan and Company, Inc., 76 Federal 
Reserve Bulletin 26 (1990); Bankers 
Trust New York Corporation, 75 Federal 
Reserve Bulletin 829 (1989). The Board 
has also previously authorized bank 
holding companies to underwTite and 
deal in bank-ineligible seciu'ities. 
provided that the underwriting 
subsidiary derives no more than 10 
percent of its total gross revenue from 
underwriting and dealing in the 
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approved securities over any two-year 
period. See Citicorp, 73 Federal Reserve 
Bulletin 473 (1987) off d sub nom. 
Securities Industry Association v. Board 
of Governors of the Federal Reserve 
System, 839 F.2d 47 (2d Cir. 1988), cert, 
denied, 108 S. Ct. 2830 (1988); see also 
Chemical New York Corporation, 73 
Federal Reserve Bulletin 731 (1987), 
modified by Order Approving 
Modifications to Section 20 Orders, 75 
Federal Reserve Bulletin 751 (1989). 

The Board has also previously 
authorized bank holding companies to 
provide full-service brokerage services 
to retail customers with respect to 
ineligible securities which the 
subsidiary may hold as principal in 
connection with its authorized 
underwriting and dealing activities. See, 
e.g., PNC Financial Corporation, 75 
Federal Reserve Bulletin 396 (1989). 

In conducting these activities, 
Applicant will comply with the 
commitments and the prudential 
limitations established by the Board in 
previous Orders. Accordingly, 

Applicant contends that the proposed 
activities are functionally similar to 
those currently being conducted by 
banks and bank holding companies and 
are therefore closely related to banking. 

Apphcant takes the position that the 
proposed activities will benefit the 
public. Applicant believes that the 
proposed activities will promote 
competition, provide added 
convenience to this customers, and 
gains in efficiency. Moreover, Applicant 
believes that these benefits will 
outweigh any possible adverse effects of 
the proposed activities and that, indeed, 
no adverse effects are currently 
foreseen. 

Any views or requests for hearing 
should be submitted in writing and 
received by William W. Wiles, 

Secretary, Board of Governors of the 
Federal Reserve System, Washington, 
DC 20551, not later than December 18, 
1992. Any request for a hearing must, as 
required by § 262.3(e) of the Board’s 
Rules of Procedure (12 CFR 262.3(e)), be 
accompanied by a statement of why a 
written presentation would not suffice 
in lieu of a hearing, identifying 
specifically any questions of fact that 
are in dispute, summarizing the 
evidence that would be presented at a 
hearing, and indicating how that party 
commenting would be aggrieved by 
approval of the proposal. 

This apphcation may be inspected at 
the offices of the Board of (Governors or 
the Federal Reserve Bank of Cleveland. 


Board of Governors of the Federal Reserve 
System, November 30,1992. 

Jennifer J. Johnson, 

Associate Secretary of the Board. 

(FR Doc. 92-29426 Filed 12-2-92; 8:45 am) 
BiLUNG CODE e21(H)1-f 


DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 

Food and Drug Administration 

[Docket No. 90F--0414] 

Kay-Ray/Sensail, Inc.; Withdrawal of 
Food Additive Petition 

AGENCY: Food and Drug Administration, 
HHS. 

ACTION: Notice. 

SUMMARY: The Food and Drug 
Administration (FDA) is announcing the 
withdrawal, without prejudice to a 
future filing, of a food additive petition 
(FAP 0M4202) proposing that the food 
additive regulations be amended to 
provide for the safe use of an americium 
241/beryllium neutron source for food 
inspection or to control food processing. 

FOR FURTHER INFORMATION CONTACT: 
Patricia A. Hansen, Center for Food 
Safety and Applied Nutrition (HFF- 
333), Food and Drug Administration, 

200 C St. SW., Washington, DC 20204, 
202-254-9523. 

SUPPLEMENTARY INFORMATION: In a notice 
published in the Federal Register of 
January 11,1991 (56 FR 1198), FDA 
announced that a food additive petition 
(FAP 0M4202) had been filed by Kay- 
Ray/Sensall, Inc., 1400 Business Center 
Dr., Mt. Prospect, EL 60056. The petition 
proposed that § 179.21 (21 CFR 179.21) 
of the food additive regulations be 
amended to provide for the safe use of 
an americium 241/beryllium neutron 
source for food inspection or to control 
food processing. Kay-Ray/Sensall, Inc., 
has now withdrawn the petition without 
prejudice to a future filing (21 CFR 
171.7). 

Dated: November 20,1992. 

Robert L. Lake, 

Acting Director, Center for Food Safety and 
Applied Nutrition. 

[FR Doc. 92-29295 Filed 12-2-92; 8:45 am) 
BltXINQ CODE 4ie(M>1-F 


DEPARTMENT OF THE INTERIOR 

Bureau of Land Management 

[NV-020-437(M)3] 

Hearing To Discuss the Use of 
Helicopters and Motorized Vehicles In 
the Gathering and Transportation of 
Wild Horses and Burros 

AGENCY: Bureau of Land Management, 
Interior. 

ACTION: Public hearing to discuss the 
use of hehcopters and motorized 
vehicles in the gathering and 
transportation of wild horses and burros 
during FY-93. 

SUMMARY: In accordance with Public 
Law 92-195, as amended by Public Law 
94-579 and Public Law 95-514, this 
notice sets forth the public hearing date 
to discuss the use of helicopters and 
motorized vehicles in the gathering emd 
transportation of wild horses and burros 
from the Winnemucca District during 
FY-93. 

The hearing will convene at 4 p.m. on 
Friday, January 8,1993, in the 
Conference Room of the Bureau of Land 
Management, 705 East Fourth Street, 
Winnemucca, Nevada. 

The hearing is open to the public. 
Interested persons may make oral or 
written statements. Anyone wishing to 
make oral comments should contact Ron 
Hall, Winnemucca District Wild Horse 
and Burro Specialist, by January 4, 

1993. Written statements must be • 
received by January 8,1993. 

Summary minutes of the hearing will 
be maintained in the Winnemucca 
District Office of the BLM and available 
for pubhc inspection during regular 
business hours within 30 days following 
the date of the hearing. 

Dated: November 23,1992. 

Les Boni, 

Acting District Manager, Winnemucca. 

[FR Doc. 92-29260 Filed 12-2-92; 8:45 am) 
BILUNG CODE 4310-44041 


[ID-943-03--4210-04; IDI-27422, IDI-28095, 
IDI-28601] 

Notice of Exchanges and Order 
Providing for Opening of Public Lands; 
Idaho 

AGENCY: Bureau of Land Management, 
Interior. 

ACTION: Notice of exchange and opening 
order. 

SUMMARY: The United States has issued 
three exchange conveyance documents 
as shown below under section 206 of 
the Federal Land Policy and 
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Management Act In addition to 
providing official public notice of the 
exchanges, this document contains an 
order which opens lands received by the 
United States to the public land, 
mining, and mineral leasing laws. 

EFFECTIVE DATE: January 4.1993. 

FOR FURTHER INFORMATION CONTACT: 

Sally Carpenter. BLM. Idaho State 
Office. 3380 Americana Terrace. Boise. 
Idaho. (208) 384-3163. 

1. In three exchanges made under the 
provisions of section 206 of the Act of 
October 21.1976, 90 Stat. 2756. 43 
U.S.C. 1716, the following described 
lands have been conveyed from the 
United States: 

Boise Meridian 

IDI-27422 (Conveyed to Pancheri. Inc., of 
Howe, Idaho) 

T. 5 N.. R. 29 E.. 

Sec. 5, SEV 4 NEV 4 ; 

Sec. 14. SViSEV 4 , 

T. 7 N.. R. 27 E.. 

Sec. 1, lots 1 to 4, inclusive, and SV 2 NV^. 

T. 7 N., R. 28 E., 

Sec. 5, WV 2 SWV 4 ; 

Sec. 6 , lots 1 to 5 , inclusive. SV2NEV4, 
SEV4NWV4, and NEV4SEV4. 

T. 8 N., R. 28 E., 

Sec. 31, lots 3 and 4 and EV 2 SWV 4 . 
IDI-28095 (Conveyed to Idaho Power 
Company, of Boise, Idaho) 

T. 7 S.. R. 17 E.. 

Sec. 11, NEV 4 NEV 4 and WViNEV 4 ; 

Sec. 12. NM»NWV4 and SEV 4 NWV 4 . 

IDI—28601 (Conveyed to Highland Part and 
Parcels, Inc,, of Hailey, Idaho) 

T. 9 S.. R. 17 E., 

Sec. 15 , N’ASWV4NBV4, NV2SEV4NWV4, 
NV2NEV4SWV4NWV4. and 
WV2SWV4SEV4; 

Sec. 22. EV2EV2NEV4, E^^WV 2 EV« 2 NEV 4 , 
EV2WV2WV*iSEV4NEV4. EVzSEV4. and 
EV2EV2SWV4SEV4. 

Comprising 1,497.16 acres of public land. 

2. In exchange for these lands, the 
United States acquired the following 
described lands: 

Boise Meridian 

(Acquired from Pancheri, Inc.) 

T. 9 N., R. 26 E.. 

Sec. 19, SEV 4 ; 

Sec, 20. SWV 4 ; 

Sec. 30, NEV 4 and NEV 4 SEV 4 . 

T. 11 N., R. 26 E.. 

Sec. 32. NEV 4 ; 

Sec, 33, WV 2 NEV 4 . NEV 4 NWV 4 . and SEV 4 . 

T. 9 N.. R. 27 E.. 

Sec. 20, NEV 4 NEV 4 , 

(Acquired from Idaho Power Company) 

T. 10 N., R. 21 E., 

Sec. 2, SWV 4 SWV 4 less U.S. Highway 93A 
right-of-way, and SEV 4 SWV 4 ; 

Sec. 3. NWV 4 less U.S. Highway 93A right- 
of-way, SWV 4 NEV 4 less U.S. Highway 
93A right-of-way, NEV 4 SEV 4 less U.S. 
Highway 93A right-of-way, SEV 4 NEV 4 , 
and NWV 4 NEV 4 ; 


Sec. 4, SEV 4 NEV 4 less U.S, Highway 93A 
right-of-way. 

T. 11 N.. R. 21 E.. 

Sec. 33. SEV 4 SEV 4 ; 

Sec, 34, SV 2 SWV 4 . 

(Acquired from Highland Part and Parcels, 
Inc.) 

T. 2 N., R. 19 E., 

Sec, 4, NViiSWV4, NWV 4 SEV 4 . and 
SV 2 SEV 4 ; 

Sec, 5. SEV 4 ; 

Sea 7, SV 2 SEV 4 ; 

Sea 8 , WV2NEV4, SViSWV*. and SEV4; 

Sea 9, NEV 4 NEV 4 . WViNEV 4 . WVi. and 
NWV 4 SEV 4 ; 

Sec. 16, NViNEV4. NWV 4 . and WV 2 SWV 4 ; 

Sea 17. WV 2 EVi, NWV 4 , NV 2 SWV 4 . and 
SEV 4 SWV 4 ; 

Sea 18 , EV1EV2. NWV4NEV4, SEV4SVVV4. 
and SWV4SEV4; 

Sea 19, lot 5, NEV 4 SWV 4 , WViNEV 4 . and 
SEV 4 NWV 4 ; 

Sec, 20, NWV 4 SWV 4 . 

Also lands within secs. 19, 20, and 30 
described by metes and bounds. Comprising 
4,429.22 acres of private land. 

The purpose of the exchanges was to 
acquire non-Federal lands which have 
hi^ public values for water storage, 
increased water and forage for fivestock, 
public access, recreation, wildlife and 
riparian habitat The public interest was 
well served through completion of each 
exchange. The values of file Federal and 
private lands involved in the Pancheri 
exchange were each appraised at 
$150,000. The values of the Federal and 
private lands Involved in the Idaho 
Power Company exchange were each 
appraised at $84,000. The values of the 
Federal and private lands involved in 
the Highland Part and Parcels, Inc. 
exchange were each appraised at 
$287,000. 

3. At 9 a.m. on January 4,1993, the 
reconveyed private lands described in 
paragraph 2 will be opened to the 
operation of the public land laws 
generally, subject to valid existing 
rights, the provisions of existing 
withdrawals, other segregations of 
record, and the requirements of 
applicable law. All valid applications 
received at or prior to 9 a.m. on January 
4,1993, shall be considered as 
simultaneously filed at that time. Those 
received thereafter shall be considered 
in the order of filing. 

4. At 9 a.m. on January 4.1993, the 
reconveyed private lands described in 
paragraph 2 will be opened to location 
and entry under the United States 
mining laws and to the operation of the 
mineral leasing laws, subject to valid 
existing rights, the provisions of existing 
withdrawals, other segregations of 
record, and the requirements of 
applicable law. Appropriation of any of 
the lands described in paragraph 2 
under the general mining laws prior to 
the date and time of restoration is 


unauthorized. Any such attempted 
appropriation, including attempted 
adverse possession under 30 U.S.C. 38 
(1988), shall vest no rights against the 
United States, Acts required to establish 
a location and to initiate a right of 
possession are governed by State law 
where not in conflict with Federal law. 
The Bureau of Land Management will 
not intervene in disputes between rival 
locators over possessory rights since 
Congress has provided for such 
determinations in local courts. 

Dated: November 23,1992. 

William E. Ireland, 

Chief, Realty Operations Section. 

IFR Doc, 92-29334 Filed 12-2-92; 8:45 am| 
BILUNQ CODE 4310-0041 


[10-060-02-421 (M)5; IDI-20220] 

Realty Action, Sale of Public Land in 
Shoshone County, ID 

AGENCY: Bureau of Land Management. 
ACTION: Sale of public land in Shoshone 
County. 

SUMMARY: The following-described 
public land has been examined and 
through the public-supported land use 
planning process has been determined 
to be suitable for disposal by direct sale 
pursuant to section 203 of the Federal 
Land Policy and Management Act of 
1976 at no less than the appraised fair 
market value of $3,000. The land will 
not bo offered for sale until at least 60 
days after the date of publication of this 
notice in the Federal Register. 

Boise Meridian 

T. 48 N„ R, 3 B., 

Sec. 15, lot 21. 

The area described contains 0.66 acres in 
Shoshone County, Idaho. 

The patent, when issued, will contain 
a reservation to the United States for 
ditches and canals. 

DATES: Upon publication of this notice 
in the Federal Register, the land 
described above will be segregated from 
appropriation under the public land 
laws, including the mining and mineral 
leasing laws, except the sale provisions 
of the Federal Land Policy and 
Management Act. The segregative effect 
will end upon issuance of patent or 270 
days from the date of pubhcation, 
whichever occurs first. 

ADDRESSES: Coeur d'Alene District 
Office, 1808 N. Third Street, Coeur 
d’Alene, Idaho 83814. 

FOR FURTHER INFORMATION CONTACT. 

Scott Forssell. Realty Specialist, at the 
address shown above or (208) 769-5000. 
SUPPLEMENTARY INFORMATION: This land 
is being offered by direct sale to William 
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Harrison, et al., of Spokane, 

Washinj^on, based on historic use and 
value of added improvements. Failure 
or refusal of Mr. Harrison, et al., to 
submit the required amount will result 
in cancellation of the sale. 

It has been determined that the 
subject parcel has no known mineral 
values; therefore, mineral interests will 
be conveyed simultaneously. A separate 
nonrefundable filing fee of $50 is 
required from the purchaser for 
conveyance of the mineral interests. 

For a period of 45 days from the date 
of publication of this notice in the 
Federal Register interested parties may 
submit comments to the District 
Manager, Coeur d'Alene District, at the 
above address. Any adverse comments 
will be reviewed by the District 
Manager, who may vacate or modify this 
realty action to accommodate the 
protest. If the protest is not 
accommodated, the comments are 
subject to the review of the State 
Director who may sustain, vacate, or 
modify this realty action. This realty 
action will become the final 
determination of the Department of the 
Interior. 

Dated: November 24,1992. 

John B. O'Brien, HI, 

Acting District Manager. 

IFR Doc. 92-29335 Filed 12-2-92; 8:45 am) 
BILUNG COOC 4310-00-41 


[UT-08(M)3-492(>-1(M174] 

Realty Action; Utah 

AGENCY: Bureau of Land Management, 
Interior. 

ACTION: Notice of realty action and plan 
amendment; exchange of public lands in 
Uintah County. Utah (UTU-63982). 

SUMMARY: The follo\ving described 
public lands, located in Uintah County. 
Utah are being considered for disposal 
by exchange under section 206 of the 
Federal Land Policy and Management 
Act of October 21,1976 (43 U.S.C. 

1716): 

Salt Lake Meridian, Utah 

T. 1 N.. R. 24 E., 

Sec. 35, WV 2 NWV 4 . 

T. 1 S., R. 24 E., 

Sec. 15, WV 2 SWV 4 , NEV4SE^A; 

Sec. 24, WV 2 NWV 4 . 

Containing 280 acres. 

Notice is hereby given that the Bureau 
of Land Management's Vernal District 
Office is preparing an environmental 
assessment and amendment to the 
Diamond Mountain Management 
Framework Plan to consider a land 
exchange between the National Park 


Service and the Utah Division of 
Wildlife Resources. The exchange 
would allow for the acquisition of non- 
Federal lands within the Dinosaur 
National Monument. Reduction of the 
State inholdings would improve the 
management of the lands and would be 
consistent with the objectives and intent 
of the national monument designation. 

Issues to be considered in the 
preparation of the environmental 
assessment will include, but not be 
limited to, wildlife habitat, recreation, 
watershed, riparian values, water 
quality, land uses, paleontological and 
cultural resources, and threatened and 
endangered plants and animals. An 
interdisciplinary team will prepare the 
environmental assessment. 

Publication of this notice in the 
Federal Register segregates the public 
lands from the operation of the public 
lands laws, including the mining and 
mineral leasing laws. This segregative 
effect will expire upon the issuance of 
a patent or two years from the date of 
publication, whichever occurs first. 

For a period of 45 days after 
publication of this notice in the Federal 
Register, interested parties may submit 
written comments to the District 
Manager, Vernal District Office, 170 
South 500 East, Vernal, Utah 84078. For 
further information, contact Joy 
Wehking, Realty Specialist, at (801) 
789-1362. 

Dated: November 13,1992. 

David E. Little, 

District Manager. 

[FR Doc. 92-29336 Filed 12-2-92; 8:45 am) 
BILUNG CODE 4310-OO-M 


Bureau of Reclamation 

Realty Action; California 

AGENCY: Bureau of Reclamation, 

Interior. 

ACTION: Notice of realty action. 

SUMMARY: The following described tract 
of land has been identified for disposal 
under the Act of February 2,1911 (36 
Stat. 895, 43 U.S.C. 374), at no less than 
the appraised fair market value. The 
Bureau of Reclamation (Reclamation) 
will accept bids on the land described 
below and will reject any bids for less 
than $159,000, the appraised value. 
DATE: February 3,1993. 

FOR FURTHER INFORMATION CONTACT: 

Bill Sanford, Bureau of Reclamation. 
7794 Folsom Dam Road, Folsom, CA 
95630; telephone (916) 989-72717. 
SUPPLEMENTARY INFORMATION: The 
property is described as a parcel of land 
in the Rancho Rio de los Americanos 


(Projected Section 36, Township 9 
North. Range 6 East. Mount Diablo Base 
and Meridian), being a portion of Tract 
Three as described in the Declaration of 
Taking recorded June 26,1970 in Book 
70-06-26 at Page 314, Official Records 
of Sacramento County, California, 
containing 1.52 acres, more or less. The 
land will be offered for sale through the 
competitive bidding process. A sealed 
bid sale will be held at the Reclamation 
at the above address on February 3, 

1993, at which time the sealed bids will 
be opened. Sealed bids will be accepted 
at the Folsom Office imtil close of 
business on February 2.1993. 
Reclamation may accept or reject any 
and all offers or withdraw any land or 
interest in land for sale if, in the opinion 
of the Regional Director, consummation 
of the sale would not be fully consistent 
with the Act of February 2,1911 (36 
Stat. 895, 43 U.S.C. 374), or other 
applicable laws. Should the land remain 
unsold, it may be reoffered for sale at a 
later date as determined by the Regional 
Director. In order to promote full and 
free competition, the bid forms required 
for this sale contain a statement that the 
purchase price has been determined 
independently by the bidder; this 
statement must accompany each sealed 
bid. 

The sale of the land is consistent with 
the Reclamation land use planning, and 
it was determined that the public 
interest would best be served by offering 
this land for sale. 

Resource clearances consistent with 
the National Environmental Policy Act 
requirements have been completed and 
approved. A Categorical Exclusion 
Checklist is available for public review 
at the Folsom office. The quitclaim deed 
issued for the land sold will be subject 
to easements or rights-of-way existing or 
of record in favor of the public or third 
parties. There will a perpetual easement 
granted to the Sacramento Municipal 
Utility District for the use of an existing 
abovegrmmd substation and a buried 
cable; this easement will be recorded 
prior to recording the quitclaim deed. 

For a period of 60 days from the date 
of this notice, interested parties may 
submit comments to the Regional 
Director, Mid-Pacific Region, Bureau of 
Reclamation, 2800 Cottage Way, 
Sacramento, CA 95825. Any adverse 
comments will be evaluated by the 
Regional Director who may vacate or 
modify this Realty Action and issue a 
final determination. In the absence of 
any action by the Regional Director, this 
Realty Action will become the final 
determination of the Department of the 
Interior. 
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Dated: November 27.1992. 

Joe D. HaU, 

Deputy Commissioner. 

(FR Doc. 92-29291 Filed 12-2-92; 8:45 am] 
BILUHO CODE 431(M}9-M 


Fish and Wildlife Service 
Receipt of Applications for Permit 

The following applicants have 
applied for a permit to conduct certain 
activities with endangered species. This 
notice is provided pursuant to section 
10(c) of the Endangered Species Act of 
1973, as amended (16 U.S.C. 1531, et 
seq.): 

PRT-774175. 

Applicant: Fredenck L. Williams, Fairfax 
Station, VA. 

The applicant requests a permit to 
import the sport-hunted trophy of one 
male bonetebok {Damaliscus dorcas 
dorcas), culled from the captive herd 
maintained by W.S. Murray, P.O. Box 
237, Graaff Reinet, Groothoek, Republic 
of South Africa, for the purpose of 
enhancement of survival of the species. 
PRT-774095. 

Applicant: Zoological Society of San Diego. 
San Diego, CA. 

The applicant requests a permit to 
import one captive-bom female pigmy 
chimpanzee [Pan paniscus) from the 
Twycross Zoo, Atherstone, Great 
Britain, for captive breeding. 

PRT-773932. 

Applicant: Charles Sammut, Salinas, CA. 

The applicant requests a permit to 
import and re-export one captive-born 
male jaguar [Panthera onca) from the 
Northern Animal Exchange, Quebec, 
Canada, for the purpose of conservation 
education. 

PRT-773861. 

Applicant: Qly of San Jose Zoo, San Jose, 

CA. 

The applicant requests a permit to 
import one male and two female parma, 
removed from the wild in Kawau Island, 
New Zealand, for the purpose of 
enhancement of propagation and 
survival of the species. 

PRT-761983. 

Applicant: James R. Spotila, Philadelphia. 

PA. 

This amends the Federal Register 
notice published October 8,1991. The 
applic€mt requests a permit to import 
live and dead eggs and hatchlings (taken 
from doomed nests), tissue samples, and 
blood from leatherback sea turtles 
[Demochelys coriacea) cmd green sea 
turtles (Chelonia mydas) from Costa 
Rica and the Grand Cayman Islands for 


scientific research. The applicant also 
requests authorization to euthanize the 
imported live turtles as part of the 
scientific research. 

Written data or comments should be 
submitted to the Director, U.S. Fish and 
Wildlife Service, Office of Management 
Authority, 4401 North Fairfax Drive, 
room 432, Arlington, Virginia 22203 and 
must be received by the Director within 
30 days of the date of this publication. 

Documents and other information 
submitted with these applications are 
available for review by any party who 
submits a written request for a copy of 
such documents to, or by appointment 
during normal business hours (7:45 a.m. 
to 4:15 p.m.) in, the following office 
within 30 days of the date of publication 
of this notice: U.S. Fish and Wildlife 
Service, Office of Management 
Authority, 4401 North Fairfax Drive, 
room 432, Arlington, Virginia 22203. 
Phone: ((703)/358-2104); FAX: ((703)/ 
358-2281). 

Dated: November 27,1992! 

Susan Jacobsen, 

Acting Chief, Branch of Permits, Office of 
Management Authority. 

(FR Doc. 92-29279 Filed 12-2-92; 8:45 am) 
BILUNO CODE 4310-65^4 


INTERSTATE COMMERCE 
COMMISSION 

[Docket No. AB-167 Sub 1106X] 

Consolidated Rail Corp.; Abandonment 
Exemption In Baltimore City, MD 

Consolidated Rail Corporation has 
filed a notice of exemption under 49 
CFR 1152 subpart F— Exempt 
Abandonments to abandon its 1.24-mile 
Presidential Street Branch extending 
between the east side of South Conkling 
Street (approximately milepost 1.41) 
and the east side of Wagner Street 
(approximately milepost 2.65), in 
Baltimore City, MD.^ 

Applicant has certified that: (1) No 
local traffic has moved over the line for 
at least 2 years; (2) there is no overhead 
traffic on the line; (3) no formal 
complaint filed by a user of rail service 
on the line (or a State or local 
government entity acting on behalf of 
such user) regarding cessation of service 
over the line either is pending with the 
Commission or with any U.S. District 


* A 680-foot portion of the line which is the 
sul^ect of this notice of exemption is also the 
subject of an adverse abandonment application 
currently pending before the Commission in Docket 
No. AB-167 (Sub-No. 1102). David H. Murdock di 
b/a Murdock Investment Company- 
Abandonment—Consolidated Rail Corporation Line 
in Baltimore. MD (MIC Abandonment). 


Court or has been decided in favor of 
the complainant within the 2-year 
period; and (4) the requirements at 49 
CFR 1105.7(b), 49 CFR 1105.8(c). and 49 
CFR 1152.50(d)(1) (notice to 
governmental agencies) have been met. 

As a condition to the use of this 
exemption, any employee adversely 
affected by the abandonment shall be 
protected under Oregon Short Line R. 

Co. — Abandonment — Goshen, 360 I.C.C. 
91 (1979). To address whether this 
condition adequately protects affected 
employees, a petition for partial 
revocation under 49 U.S.C. 10505(d) 
must be filed. 

This exemption will be effective on 
January 2,1993, unless stayed or a 
formal expression of intent to file an 
offer of financial assistance (OFA) is 
filed. Petitions to stay that do not 
involve environmental issues,^ formal 
expressions of intent to file an OFA 
under 49 CFR 1152.27(c)(2),3 and trail 
use/rail banking requests under 49 CFR 
1152.29 must be filed by December 14, 
1992.'* * Petitions to reopen or requests 
for public use conditions under 49 CFR 
1152.28 must be filed by December 23, 
1992, with: Office of the Secretary, Case 
Control Branch, Interstate Commerce 
Commission, Washington, DC 20423.^ 

A copy of any pleading filed with the 
Commission should be sent to 
applicant’s representative: John J. 

Pay lor. Consolidated Rail Corporation, 
2001 Market Street 16A, Two Commerce 
Square, Philadelphia, PA 19101-1416. 

If the notice of exemption contains 
false or misleading information, use of 
the exemption is void ab initio. 

Applicant has not filed an 
environmental report which addresses 
the abandonment’s effects, if any, on the 
environment and historic resources. 
Instead, it refers to the environmental 
report prepared and submitted with the 
application filed in MIC Abandonment.^ 
Applicant requests that the 
environmental documentation which 
would otherwise be required for this 
proceeding be waived. This notice is 
subject to action by SEE, under the 


* A stay will be issued routinely where an 
informed decision on environmental issues, 
whether raised by a party or by the Commission's 
Section of Energy and Environment (SEE), cannot 
be made prior to the effective date of the notice of 
exemption. See Exemption of Out-of-Service Rail 
Lines, 5 LC.C.2d 377 (1989). Any entity seeking a 
stay on environmental grounds is encouraged to file 
promptly so that the Commission may act on the 
request before the effective date. 

*See, Exempt, of Rail Abandonment—Offers of 
Finan. Assist.. 4 I.C.C2d 164 (1987). 

* The Commission will accept a late-Bled trail use 
statement as long as it retains jurisdiction to do so. 

® Note 1. supra. 
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delegation of authority at 49 CFR 
1105.2, on the waiver request. 

SEE will prepare an appropriate 
environmental document. Interested 
persons may obtain a copy of that 
document by contacting John O’Connell, 
Interstate Commerce Commission, room 
3214. Washington. DC 20423, (202) 927- 
6215. 

Environmental, historic preservation, 
public use. or trail use/rail banking 
conditions will be imposed, where 
appropriate, in a subsequent decision. 

Decided: November 27,1992. 

By the Commission, David M. Konschnik, 
Director, Office of Proceedings. 

Sidney L. Strickland, )r.. 

Secretary. 

[FR Doc. 92-29339 Filed 12-2-92; 8:45 am) 
BILUNQ CODE 703fr-01-M 


[Finance Docket No. 28905 (Sub 22); 29430 
(Sub-No. 20)] 

CSX Corp., et al.; Arbitration Review 

In the matter of CSX Corp., Control, 

Chessie System, Inc. and Seaboard Coast Line 
Industries, Inc.; Norfolk Southern Corp. 
Control, Norfolk and Western Railway Co. 
and Southern Railway Co. 

AGENCY' Interstate (Commerce 
Commission. 

ACTION: Notice of intent to participate— 
due date. 

SUMMARY: By decision served November 
13,1992 (Notice published at 57 FR 
54104 November 16,1992), the 
Conunission reopened these 
proceedings and invited the parties to 
these cases, and other interested 
persons, to submit additional comments 
and replies as they deem appropriate 
with regard to any issues in these cases 
that remain open for reconsideration in 
light of the Supreme (!k)urt's decision in 
Norfolk & Western versus American 

Train Dispatchers, _U.S._, 

111 S.Ct. 1156 (1991). The decision and 
Notice overlooked, however, the need to 


prepare a new service list. This notice 
addresses that omission by setting a due 
date for all interested persons, whether 
they already are parties of record or not, 
to submit notices of intent to 
participate. 

DATES: Any person whether or not 
already a party of record interested in 
participating in this phase of these 
proceedings as a party of record by 
filing and receiving written comments 
must file a notice of intent to do so by 
December 15,1992. We will issue a 
service list of the new parties of record 
shortly thereafter. Comments and 
replies must be served on all parties on 
the service list. Comments are due on 
December 31,1992. Replies are due on 
February 1,1993. 

ADDRESSES: Send notices of intent to 
participate and pleadings referring to 
Finance Docket Nos. 28905 (Sub-No. 22) 
and 29430 (Sub-No. 20) to: Office of the 
Secretary, Case Control Branch. 
Interstate Commerce Commission, 
Washington, DC 20423. 

FOR FURTHER INFORMATION CONTACT: 
Joseph H. Dettmar, (202) 927-5660 [TDD 
for the hearing impaired: (202) 927- 
5721). 

Decided: November 30,1992. 

By the Commission, Sidney L. Strickland, 
Jr.. Secretary. 

Sidney L. Strickland, Jr., 

Secretary. 

[FR Doc. 92-29337 Filed 12-2-92; 8:45 am) 
BILUNQ CODE 7035-01-M 


DEPARTMENT OF LABOR 

Employment and Training 
Administration 

Investigations Regarding Certifications 
of Eligibility To Apply for Worker 
Adjustment Assistance 

Petitions have been filed with the 
Secretary of Labor under section 221(a) 
of the Trade Act of 1974 (“the Act“) and 


are identified in the Appendix to this 
notice. Upon receipt of these petitions, 
the Director of the Office of Trade 
Adjustment Assistance, Employment 
and Training Administration, has 
instituted investigations pursuant to 
section 221(a) of the Act. 

The purpose of each of the 
investigations is to determine whether 
the workers are eligible to apply for 
adjustment assistance under title H. 
chapter 2, of the Act. The investigations 
will further relate, as appropriate, to the 
determination of the date on which total 
or partial separations began or 
threatened to begin and the subdivision 
of the firm involved. 

The petitioners or any other persons 
showing a substantial interest in the 
subject matter of the investigations may 
request a public hearing, provided such 
request is filed in writing with the 
Director, Office of Trade Adjustment 
Assistance, at the address shown below, 
not later than December 14,1992. 

Interested persons are invited to 
submit written comments regarding the 
subject matter of the investigations to 
the Director, Office of Trade Adjustment 
Assistance, at the address shown below, 
not later than December 14,1992. 

The petitions filed in this case are 
available for inspection at the Office of 
the Director, Office of Trade Adjustment 
Assistance, Employment and Training 
Administration, U.S. Department of 
Labor, 200 Constitution Avenue NW., 
Washington, DC 20210. 

Signed at Washington, DC this 16th day of 
November 1992. 

Marvin M. Fooks, 

Director, Office of Trade Adjustment 
Assistance. 


Appendix 


Petitioner Unton/worKefs/fimv— 

Location 

Date re> 
ceived 

Date of petL 
tion 

Petition No. 

Artides produced 

Abbott & Co (wkre)... 

Iberia, OH . 

11/16/92 

11/02/92 

27,990 

Power supply cords. 

Ladies’ dresses. 

Reggk) Fashions (wkrs)... 

Shenandoah. PA _ 

11/16/92 

11/05/92 

27,991 

Airco Distributor Gases (wkrs) ... 

Acton, MA. 

11/16/92 

11/05/92 

27,992 

Acetylene gas. 

Flexible circuits. 

Rogers Corp, Circuit Group (Co) . 

Chandler, AZ . 

11/16/92 

11/06/92 

27.993 

OriHIng Cn (On) 

Corpus Chrlstl. TX. 

11/16/92 

11/05/92 

27,994 

Oil and gas. 

Textile material. 

Eastland Woolen (wkrs) . 

Corinna, ME. 

11/16/92 

11/02/92 

27,995 

Strlar Textile MIM (wkrs)... 

Orono, ME .— 

11/16/92 

11/02/92 

27,996 

Wool fiber. 

Texaco Exploration & Production (wkrs) .. 

New Orleans. LA. 

11/16/92 

11/05/92 

27,997 

OH and gas. 

PAtmrap Inr (C) , . .. 

Houston. TX. 

11/16/92 

10/19/92 

27,998 

Oil and gas by-products. 

Plywood. 

Medford Corp (!WA) . 

Medford. OR .. 

11/16/92 

11/05/92 

27,999 

Garfield Sportswear, Inc (ILGWU) ... 

Garfield. NJ. 

11/16/92 

10/29/92 

28,000 

Ladles’ suit jackets. 

O and T Coat Inc (ILGWU) . 

Paterson, NJ. 

11/16/92 

10/29/92 

28,001 

Ladies’ coats. 

Ktihhfl (11 n\Mi 1 ) 

Nutley, NJ. 

11/16/92 

10/29/92 

28,002 

Ladles' formal wear 

RCR Sport<«A#ear Co (ILGWU) . 

Passaic, NJ. 

11/16/92 

10/29/92 

28.003 

Ladies’ coats. 

Sabrina Coal (ILGWU) . 

Paterson, NJ. 

11/16/92 

10/29/92 

28,004 

Ladles’ wool coats. 
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Appendix— Continued 


Petitioner. Unk)fWvorkers/firm—- 

Location 

Date re¬ 
ceived 

Date of peti¬ 
tion 

Petition No. 

Articles produced 

Casual Coat Co., Inc (ILGWIJ) 

Arcadia Fashions (ILGWU) . 

N & R Fashions (ILGWU). 

Dabfl Fashions (wkrs) . 

Q.M. Coat Cornpany (ILGWU) . 

Paxar American Silk Label (wkrs) . 

Oil Industry Engineering, Inc (wkrs) . 

Komatsu-Dresser Co (UAW). 

Anr>oco Corp (wkrs). 

Cricketeer Manufacturing (Re-Ooen) (ACTWU) 
Joseph & Felss Co (Re-Open) (ACTWU). 

Paterson, NJ. 

Paterson, NJ. 

Paterson, NJ. 

Passaic, NJ. 

Paterson, NJ. 

Troy. PA. 

Tomball. TX . 

Broadview, IL. 

Houston, TX. 

Hanrodsburg, KY. 

Cleveland. OH. 

11/16^ 

11/16^ 

11/16/92 

11/16/92 

11/16/92 

11/16/92 

11/16/92 

11/16/92 

11/16/92 

10/29/92 

10/29/92 

10/29/92 

10/29/92 

10/29/92 

11/02/92 

10i/28/92 

11/02/92 

10/30/92 

28.005 

28,006 

28,007 

28,008 

28.009 

28,010 

28,011 

28,012 

28,013 

27.129 

27.130 

Ladies’ wool coats. 

Womens’ coats. 

Ladies’ coats. 

Women’s Jackets. 

Ladles’ wool coats. 

Garment labels. 

Oil and gas. 

Tractors and loaders services. 

Oil and gas. 

Men’s suits. 

Men’s suits. 


(FR Doc. 92-29300 Filed 12-2-92; 8:45 am) 
BILUNQ CODE 4S10-d(HM 


[TA-W-27,533] 

Proctor Products, Bourbon, MO; 
Negative Determination Regarding 
Application for Reconsideration 

By an application dated November 9, 
1992, the Amalgamated Clothing and 
Textile Workers Union (ACTWU) 
requested administrative 
reconsideration of the subject petition 
for trade adjustment assistance. The 
denial notice was signed on September 
23,1992 and published in the Federal 
Register on October 6,1992 (57 FR 
46048). 

Pursuant to 29 CFR 90.18(c) 
reconsideration may be granted under 
the following circumstances; 

(1) If it appears on the basis of facts 
not previously considered that the 
determination complained of was 
erroneous; 

(2) If it appears that the determination 
complained of was based on a mistake 
in the determination of facts not 
previously considered; or 

(3) If in the opinion of the Certifying 
Officer, a misinterpretation of facts or of 
the law justified reconsideration of the 
decision. 

The union claims that Proctor*s 
workers should be certified for TAA 
since 98 percent of Proctor's production 
went to Brown Shoe whose workers are 
already certified for TAA. 

The investigation file shows that 
Proctor Products, an independent firm, 
produced shoe components (shoe 
counters and heel covers) for Brown 
Shoe. Brown Shoe produces shoes and 
is Proctor's predominant customer. 

The investigation files show that 
Proctor Products and Brown Shoe are 
independent of each other and produce 
different products. Proctor Products 
produces shoe counters and heel covers 
while Brown Shoe produces shoes. 
Accordingly, the claim that 98 percent 
of Proctor’s production of shoe 


components is sold to Brown Shoe 
would not form a basis for a worker 
group certification. 

Imports of finished articles (shoes) 
cannot be considered like or directly 
competitive with their component parts 
(shoe counters and heel covers). Only 
increased imports of articles that are 
like or directly competitive with those 
produced at the workers' firm (shoe 
counters and heel covers) can be 
considered as contributing importantly 
to worker separations and declines in 
sales or production. 

The investigation files show that 
worker separations occurred at Proctor 
Products because Brown She decided to 
produce their own shoe counters to 
keep their factories open. 

Conclusion 

After review of the application and 
investigative findings, I conclude that 
there has been no error or 
misinterpretation of the law or of the 
facts which would justify 
reconsideration of the Department of 
Labor's prior decision. Accordingly, the 
application is denied. 

Signed at Washington, DC, this 20th day of 
November 1992. 

Stephen A. Wandner, 

Deputy Director, Office of Legislation & 
Actuarial Service, Unemployment Insurance 
Service, 

[FR Doc, 92-29299 Filed 12-2-92; 8:45 am) 
BILUNQ CODE 


Atlas Bradford a/k/a Grant TFW, Inc., 
Houston, TX, et al.; Amended 
Certification Regarding Eligibility to 
Apply for Worker Adjustment 
Assistance 

In the Matter of Atlas Bradford a/k/a Grant 
TFW, Inc., TA-W-27,398 Houston, TX, TA- 
W-27,398A OK; TA-W-27,398B LA; TA-W- 
27.398C TX 

In accordance with section 223 of the 
Trade Act of 1974 (19 U.S.C 2273) the 
Department of Labor issued a 
Certification on September 11.1992, 


applicable to all workers of Atlas 
Bradford in Houston, Texas. The notice 
was published in the Federal Register 
on October 6,1992 (57 FR 46048). The 
certification was amended on October 7, 
1992 to include workers in Louisiana, 
Oklahoma and other locations in Texas. 
The amended notice was published in 
the Federal Register on October 23, 

1992 (57 FR 48047). 

At the request of the State Agency the 
Department reviewed the certification 
for workers of Atlas Bradford in 
Houston, Texas. The investigation 
findings show that Grant TFW. Inc., 
purchased Atlas Bradford in March 
1992 and is a successor-in-interest firm. 
Grant TFW, Inc., experienced worker 
separations in 1992 and produces the 
same product as Atlas Bradford and to 
the same customer base. 

Wages after March 1992 for the Atlas 
Bradford workers were reported under 
the unemployment insurance (UI) tax 
records for Grant TFW, Inc. Prior to 
March 1992 the Atlas Bradford wages 
were reported under the UI account for 
the Baroid Corporation. 

Accordingly, the Department is 
amending the certification to show the 
correct worker group. 

The intent of the Department's 
certification is to include all workers of 
Atlas Bradford and Grant TFW, Inc., in 
Texas, Oklahoma and Louisiana who 
were adversely affected by increased 
imports of oilfield tubing and casing. 

The amended notice applicable to 
TA—W-27,398 is hereby issued as 
follows: 

All workers to Atlas Bradford, a/k/a Grant 
TFW, Ina, in Houston, Texas and operating 
at various other locations in Texas and at 
various locations in Oklahoma and Louisiana 
who became totally or partially separated 
from employment on or after June 11,1991 
are eligible to apply for adjustment assistance 
under section 223 of the Trade Act of 1974. 
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Signed at Washington. DC. this November 
25.1992. 

Marvin M. Fooks. 

Director, Office of Trade Adjustment 
Assistance. 

(FR Doc. 92-29305 Filed 12-2-92; 8:45 ami 
BIUWG CODE 451<V-30-l(l 


[TA-W-27.129; TA-W-27.130] 

Cricketeer Manufacturing Co., 
Harrodsburg, KY; Joseph & Feiss Co., 
Cleveland, OH; Revised Determination 
on Reopening 

On November 13.1992, the 
Department, at the request of the 
Amalgamated Clothing Workers Union 
reopened its investigation for workers 
ancf former workers of the subject firms. 
The initial investigation resulted in a 
negative determination on June 18,1992 
because the increased import criterion 
and the “contributed importantly" test 
of the Group Eligibility Requirements to 
the Trade Act were not met. The notice 
was published in the Federal Register 
on June 30.1992 (57 FR 29100). 

The Department also denied the 
petition on administrative 
reconsideration. On reconsideration the 
Department acknowledged that the 
union was correct in its contention that 
the workers met the increased import 
criterion; however, the Department 
indicated that the “contributed 
importantly" test still was not met. The 
notice was published in the Federal 
Register on August 6.1992 (58 FR 
33973). 

Cricketeer Manufacturing Company 
and Joseph & Feiss Company are both 
wholly owned subsidiaries of 
International Fashions Apparel 
Corporation. Both plants produce men's 
tailored suits and sportcoats. 

Further review of the customer survey 
revealed increased imports of men's 
tailored suits and a subsequent survey 
revealed that one customer incorrectly 
reported their import purchases of 
sportcoats and tailored suits. These 
findings permit the “contributed 
importantly" test to be met for workers 
of the subject firms. 

Both Cricketeer and Joseph & Feiss in 
Cleveland had decreased sales and 
production and employment in 1991 
compared to 1990 and in the first 
quarter of 1992 compared to the same 
quarter in 1991. 

U.S. aggregate imports of men's and 
boys' dress and sport coats increased in 
quantity and value in 1991 compared to 
1990 and increased absolutely in the 
twelve months ending in June 1992. 

Workers at Cricketeer Manufacturing 
Company in Harrodsburg. Kentucky 
were certified earlier under TA-W- 


24,175. That certification expired on 
May 25,1992. 

Conclusion 

After careful consideration of the new 
facts obtained on reopening, it is 
concluded that increased imports of 
articles like or directly competitive with 
men's tailored suits and sportcoats 
produced by Cricketeer Manufacturing 
Company, Harrodsburg. Kentucky and 
Joseph & Feiss Company, Cleveland, 
Ohio contributed importantly to the 
decline in sales or production and to the 
total or partial separation of workers at 
the subject firms. In accordance with the 
provisions of the Trade Act of 1974,1 
make the following revised 
determination: All workers and former 
workers of Cricketeer Manufacturing 
Company, Harrodsburg. Kentucky who 
became totally or partially separated 
from employment on or after May 25, 
1992 and all workers and former 
workers of Joseph & Feiss Company. 
Cleveland, Ohio who became totally or 
partially separated from employment on 
or after. April 1,1991 are eligible to 
apply for adjustment assistance under 
section 223 of the Trade Act of 1974. 

Signed at Washington, DC, this 16th day of 
November 1992. 

Marvin M. Fooks, 

Director, Office of Trade Adjustment 
Assistance. 

IFR Doc. 92-29302 Filed 12-2-92; 8:45 am] 
BaUNG CODE 4610-3(Hyi 


[XA-W-27,124, Computalog Wireline 
Services, Inc., Alice, TX; TA-W-27,125, 
Computalog Wireline Services, Inc., Seguin, 
TX; TA-W-27,125A. Computalog U.S.A., 

Inc., d/b/a Computalog Wireline Services, 

Inc. (hdqtrs.). Fort Worth, TX; TA-W- 
27,125B, Computalog Wireline Services, Inc.; 
all other locations in Texas (except Alice, 
Seguin and Ft. Worth)) 

Amended Certification Regarding 
Eligibility to Apply for Worker 
Adjustment As^stance 

In accordance with section 223 of the 
Trade Act of 1974 (19 U.S.C, 2273) the 
Department of Labor issued a Notice of 
Certification Regarding Eligibility to 
Apply for Worker Adjustment 
Assistance on June 9,1992, applicable 
to all woii^ers of Computalog Wireline 
Services. Ina, in Alice, Texas; Seguin, 
Texas and Fort Worth, Texas. The notice 
was published in the Federal Register 
on June 26.1992 (57 FR 28706). 

At the request of the company the 
Department reviewed the subject 
certification for workers of Computalog 
Wireline Services, Inc. New information 
from the company shows that 
Computalog Wireline Services, Inc., 


operates in the entire State of Texas and 
that worker separations occurred 
throughout Texas. Accordingly, the 
Depeirtment is amending the 
certification to include the entire State 
of Texas. 

'The intent of the Department’s 
certification is to include all workers of 
Computalog Wireline Services, Inc., in 
the State of Texas who were adversely 
affected by increased imports of crude 
oil. 

The amended notice applicable to 
TA-W-27,124 and TA-W-27,125 is 
hereby issued as follows: 

All workers of Computalog Wireline 
Services, Inc., in Alice, Seguin and Fort 
Worth, Texas and operating at other locations 
in the State of Texas who became totally or 
partially separated from employment on or 
after March 30,1991 are eligible to apply for 
adjustment assistance under section 223 of 
the Trade Act of 1974. 

Signed at Washington, DC, this 24th day of 
November 1992. 

Marvin ML Fooks, 

Director, Office of Trade Adjustment 
Assistance. 

(FR Doc. 92-29298 Filed 12-2-92; 8:45 am) 
BILUNG CODE 4510-3<Myi 


[TA-W-27,832; TA-W-27,833; TA-W- 
27,834] 

Homco International, Inc., Enid, OK; 

Elk City, OK; Oklahoma City, OK; 
Termination of Investigations 

Pursuant to section 221 of the Trade 
Act of 1974, investigations were 
initiated on September 21,1992 in 
response to a worker petition which was 
filed on September 1,1992 on behalf of 
workers at Homco International. 
Incorporated, operating out of Enid. 
Oklahoma (the subject to investigation 
TA-W-27,832); Elk City, Oklahoma (the 
subject of investigation TA-W-27,833); 
and Oklahoma City, Oklahoma (the 
subject of investigation TA-W-27,834). 

On November 18,1992, the 
Department of Labor amended the 
determination of investigation TA-W- 
27,571 assigned to Homco International. 
Incorporate, Wilburton. Oklahoma. 
The amended determination, a 
certification, was issued to include 
various other operating locations in the 
state of Oklahoma (TA-W-27,571A). 
This amended determination covers the 
workers at the sites of the subject 
investigations. Therefore, further 
investigation in this case would serve 
no purpose, and the investigations have 
been terminated. 
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Signed at Washington, DC, this 19th day of 
November 1992. 

Marvin M. Fooks, 

Director, Office of Trade Adjustment 
Assistance. 

(FR Doc. 92-29301 Filed 12-2-92; 0:45 am] 
BILLING CODE 4610-3(Hi 


Notice of Determinations Regarding 
Eligibility to Apply for Worker 
Adjustment Assistance 

In accordance with section 223 of the 
Trade Act of 1974 (19 U.S.C. 2273) the 
Department of Labor herein presents 
summaries of determinations regarding 
eli^bility to apply for adjustment 
assistance issued during the period of 
November 1992. 

In order for an affirmative 
determination to be made and a 
certification of eligibility to apply for 
adjustment assistance to be issued, each 
of the group eligibility requirements of 
section 222 of the Act must be met. 

(1) That a significant number or 
proportion of the workers in the 
workers’ firm, or an appropriate 
subdivision thereof, have become totally 
or partially separated, 

(2) That sales or production, or both, 
of the firm or subdivision have 
decreased absolutely, and 

(3) That increase of imports of articles 
like or directly competitive with articles 
produced by the firm or appropriate 
subdivision have contributed 
importantly to the separations, or threat 
thereof, and to the absolute decline in 
sales or production. 

Negative Determinations 

In each of the following cases the 
investigation revealed that criterion (3) 
has not been met. A survey of customers 
indicated that increased imports did not 
contribute importantly to worker 
separations at the firm. 
TA--W-27,821;-Preferred Tool & Die Co., 
Inc., Comstock Park, MI 
TA-W-27,803; Green Veneer, Inc., 
Idanha, OR 

TA-W-27,721; Gougler Industries, Inc., 
Kent, OH 

TA-W~27,612; Garry Screw Machine, 
Inc., New Brunswick, NJ 
TA-W-27,8t4; Weyerhaeuser, 
Snoqualmie, WA 

TA-W-27,823; United Circuits, Inc., 
Dracut, MA 

TA^W-27,694, TA-W-27,695, TA-IV- 
27,696; Credence Systems Corp., 
Beaverton, OR, Fremont, CA, 
Billerica, MA 
In the following cases, the 
investigation revealed that the criteria 
for eligibility has not been met for the 
reasons specified. 


TA~W-27,781; Boe Moe & Sons, Inc., 
Port Angeles, WA 

The v/orkers’ firm does not produce 
an article as required for certification 
under section 222 of the Trade Act of 
1974. 

TA-W-27,915; fim Thorpe Industries, 
Jim Thorpe, PA 

Increased imports did not contribute 
importantly to worker separations at the 
firm. 

TA^W-27,846; Pardner Well Service, 
Inc., Coahoma, TX 
The workers* firm does not produce 
an article as required for certification 
under section 222 of the Trade Act of 
1974. 

TA-W-27,806; Grid Systems Corp., 
Fremont, CA 

Increased imports did not contribute 
importantly to worker separations at the 
firm. 

TA-W-27,858; AT &TMircoelectronics, 
Richmond, VA 

U.S. imports of printed circuit boards 
decreased absolutely in the lastest 
twelve month period July 1991 through 
June 1992 compared to the previous 
twelve month period. 

TA--W-27,835; GTE Telephone 
Operations, Silverton, OR 
The workers* firm does not produce 
an article as required for certification 
under section 222 of the Trade Act of 
1974. 

TA-W-27,450 and TA-W-27,450A; 
Tekronix, Inc., Cax Center, 
Beaverton, OR and Tekronix, Inc., 
Test & Measurement Group 
Integrated Product Line Div., 
Beaverton, OR 

The workers* firm does not produce 
an article as required for certification 
under section 222 of the Trade Act of 
1974. 

TA-W-27,837; Alcoa Technical Center, 
Alcoa Center, PA 

The workers* firm does not produce 
an article as required for certification 
under section 222 of the Trade Act of 
1974. 

TA-W-27,846; Pardner Well Service, 

Inc., Coahoma, TX 
The workers* firm does not produce 
an article as required for certification 
under section 222 of the Trade Act of 
1974. 

TA-W-27,912; Gee Wiz Div. of Winer 
Industries, Inc., Berwick, PA 
The workers* firm does not produce 
an article as required for certification 
under section 222 of the Trade Act of 
1974. 

TA-W’-27,805; Workman Contracting, 
Inc., Mossyrock, WA 
The workers* firm does not produce 
an article as required for certification 


under section 222 of the Trade Act of 
1974. 

TA-W-27,747; Rocky Shoes & Boots aka 
William Brooks Shoe Co., 
Nelsonville, OH 

Increased imports did not contribute 
importantly to worker separations at the 
firm. 

TA-W-27,779; Hicks Construction, Inc., 
Bakersfield, CA 

The workers* firm does not produce 
an article as required for certification 
under section 222 of the Trade Act of 
1974. 

TA-W-27,848; Panhandle Eastern Pipe 
Line Co., Liberal, KS 
The workers* firm does not produce 
an article as required for certification 
under section 222 of the Trade Act of 
1974. 

TA-W-27,786; Summit Distributors, 

Inc., Buffalo, NY 

The workers* firm does not produce 
an article as required for certification 
under section 222 of the Trade Act of 
1974. 

TA-W-27,736; AMP, Inc., Valley Forge, 
PA 

The workers* firm does not produce 
an article as required for certification 
under section 222 of the Trade Act of 
1974. 

TA-W-27,785; Design Associates, Inc., 
New Orleans, LA 

The workers’ firm does not produce 
an article as required for certification 
under section 222 of the Trade Act of 
1974. 

TA-W^27,795; Louisiana Offshore, 
Ventures, Houston, TX 
The workers* firm does not produce 
an article as required for certification 
under section 222 of the Trade Act of 
1974. 

TA-W-27,829; NEBCO Minerals Co., 
Portland, OR 

The workers’ firm does not produce 
an article as required for certification 
under section 222 of the Trade Act of 
1974. 

Affirmative Determinations 

TA-W-27,841; Grofton Apparel 
Manufacturing Co., Grafton, WV 
A certification was issued covering all 
workers separated on or after September 
17, 1991. 

rA-IV-27,7171; B C Service Co., Inc., 
Wickett, TX 

A certification was issued covering all 
workers separated on or after August 14, 
1991. 

TA-W-27,819; Scotty Construction Co., 
Odessa, TX 

A certification was issued covering all 
workers separated on or after August 31, 
1991. 
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TA-W-27,465; Parker Hannifin O-Ring 
Div., McAllen, TX 

A certification was issued covering all 
workers separated on or after June 23, 
1991. 

TA--W-27,861; Tejas Fluid. Inc., Corpus 
Christi, TX 

A certification was issued covering all 
workers separated on or after August 4, 
1991. 

TA-W-‘27,694; Telemecanique, Inc., 
Westminster, MD 

A certification was issued covering all 
workers separated on or after September 

30.1991. 

TA-W-27,741; f-Trac, Inc., Mansfield, 
OH 

A certification was issued covering all 
workers separated on or after July 1. 

1991. 

TA-W-27.574; Sutton Shirt Corp., 
Burkesville, KY 

A certification was issued covering all 
workers separated on or after July 20, 
1991. 

TA-W-27,691; Red Eagle Resources 
Corp., Oklahoma City, OK 6r 
Operating at The Following 
Locations; A; Fairview, OK, B; El 
Reno, OK, C; Lindsay, OK 

A certification was issued covering all 
workers separated on or after September 

28.1991. 

TA-W-27,919; Hercules Offshore Corp., 
Houston, TX 

A certification was issued covering all 
workers separated on or after October 

14.1991. 

TA-W-27,719; Osborn Mfg Co., 
Henderson, KY 

A certification was issued covering all 
workers separated on or after August 28. 
1992 and before September 30,1992. 
TA-W-27,566; Eastman Teleco 
(Formerly Called Eastman 
Christensen) Gulf of Mexico 
Operations, Houston, TX 

A certification was issued covering all 
workers separated on or after July 24, 
1991. 

TA-W-27,616; Sunbeam Outdoor 
Products, Baraboo, WI 

A certification was issued covering all 
workers separated on or after August 4, 
1991. 

TA-W-27,655; Piedmont Industries, 

Inc., Greenville, SC 

A certification was issued covering all 
workers separated on or after September 

10.1991. 

TA-W-27,615; Petroleum Testing 
Services, Inc., Bakersfield, CA 

A certification was issued covering all 
workers separated on or after August 31. 
1991. 

TA-W-27,802; Strategic Exploration, 
Inc., Houston, TX 


A certification was issued covering all 
workers separated on or after August 31. 
1991. 

TA-W-27,733 and TA-W-27,734; 
Presidio Exploration, Inc., 
Englewood, CO and Dallas, TX 
A certification was issued covering all 
workers separated on or after August 18, 
1991. 

TA-W-27,824 and TA-W-27,825; 

Genicom Corp., Herkimer, NY and 
St. Johnsville, NY 

A certification was issued covering all 
workers separated on or after June 1. 
1991. 

TA-W-27,826; Joseph and Feiss, Utica, 
NY 

A certification was issued covering all 
workers separated on or after September 

16.1991. 

TA-W-27,890; Lenox Crystal Subsidiary 
of Lenox, Inc., Mt. Pleasant, PA. 

A certification was issued covering all 
workers separated on or after September 

25.1991. 

TA-W-27,789; The William Carter Co., 
Forsyth, GA 

A certification was issued covering all 
workers separated on or after September 

24.1991. 

TA-W-27,857; Forte' Cashmere Co.. 

Inc., Woonsocket, RI 
A certification was issued covering all 
workers separated on or after September 

9.1991. 

I hereby certify that the aforementioned 
determinations were issued during the month 
of November 1992. Copies of these 
determinations are available for inspection in 
room C-4318, U.S. Department of Labor, 200 
Constitution Avenue, NW., Washington, DC 
20210 during normal business hours or will 
be mailed to persons to write to the above 
address. 

Dated: November 23,1992. 

Marvin M. Fooks, 

Director, Office of Trade Adjustment 
Assistance. 

IFR Doc. 92-29304 Filed 12-2-92; 8:45 am) 
BiLUNQ CODE 4510-3(Myi 


Mine Safety and Health Administration 

Summary of Decisions Granting in 
Whole or in Part Petitions for 
Modification 

AGENCY: Mine Safety and Health 
Administration (MSHA), Labor. 

ACTION: Notice of affirmative decisions 
issued by the administrators for coal 
mine safety and health and metal and 
nonmetal mine safety and health on 
petitions for modification of the 
application of mandatory safety 
standards. 

SUMMARY: Under section 101(c) of the 
Federal Mine Safety and Health Act of 


1977, the Secretary of Labor may modify 
the application of a mandatory safety 
standard to a mine if the Secretary 
determines either that an alternate 
method exists at a specific mine that 
will guarantee no less protection for the 
miners affected than that provided by 
the standard, or that the application of 
the standard at a specific mine will 
result in a diminution of safety to the 
affected miners. 

Summaries of petitions received by 
the Secretary appear periodically in the 
Federal Register. Final decisions on 
these petitions are based upon the 
petitioner’s statements, comments and 
information submitted by interested 
persons and a field investigation of the 
conditions at the mine. MSHA has 
granted or peurtially granted the requests 
for modification submitted by the 
petitioners listed below. In some 
instances the decisions are conditioned 
upon compliance with stipulations 
stated in the decision. 

FOR FURTHER INFORMATION: Petitions and 
copies of the final decisions are 
available for examination by the public 
in the Office of Standards, Regulations 
and Variances, MSHA, room 627, 4015 
Wilson Boulevard, Arlington, Virginia 
22203. 

Dated; November 24,1992. 

Patricia W. Silvey, 

Director, Office of Standards, Regulations and 
Variances. 

Affirmative Decisions on Petitions for 
Modification 

Docket No.; M-89-180-C 
FR Notice: 55 FR 1295 
Petitioner: U.S. Steel Mining 
Company, Inc. 

Reg Affected: 30 CFR 75.1002 
Summary of Findings: Petitioner’s 
proposal to install high-voltage cables 
to power longwall equipment 
considered acceptable alternate 
method. Granted with conditions. 
Docket No.: M-90-91-C 
FR Notice: 55 FR 30538 
Petitioner: Shamrock Coal Co., Inc. 

Reg Affected: 30 CFR 75.800 
Summary of Findings: Petitioner’s 
proposal to use contactors for 
undervoltage protection instead of 
circuit brewers considered acceptable 
alternate method. Granted with 
conditions. 

Docket No.: M-90-93-C 
FR Notice: 55 FR 30539 
Petitioner: Sham rock Coal Co., Inc. 

Reg Affected: 30 CFR 75.900 
Summary of Findings: Petitioner’s 
proposal to use contactors for 
uncfervoltage protection instead of 
circuit brewers considered acceptable 
alternate method. Granted with 
conditions. 
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Docket No.: M-90-113-C 
FR Notice: 55 FR 33787 
Petitioner: U.S. Steel Mining 
Company, Inc. 

Reg Affected: 30 CFR 75.1002 
Summary of Findings: Petitioner’s 
proposal to use 2400 volt cables to 
power longwall equipment inby the 
last open crosscut and within 150 feet 
of pillar workings considered 
acceptable alternate method. Granted 
with conditions. 

Docket No.: M-90-120-C 
FR Notice: 55 FR 35380 
Petitioner: AMAX Coal Company 
Reg Affected: 30 CFR 77.500 
Summary of Findings: Petitioner’s 
proposal to handstone motor 
commutators while the motor is 
energized for the purpose of providing 
movement to the commutator to 
accomplish the stoning considered 
acceptable alternate method. Granted 
with conditions. 

Docket No.: M-90-165-C 
FR Notice: 55 FR 49443 
Petitioner: Cyprus Empire Coal 
Corporation 

Reg Affected: 30 CFR 75.800 
Summary of Findings: Petitioner’s 
proposal to use contactors for high- 
voltage circuit protection instead of 
circuit breakers considered acceptable 
alternate method. Granted with 
conditions. 

Docket No.: M-91-33-C 
FR Notice: 55 FR 20478 
Petitioner: U.S. Steel Mining 
Company, Inc. 

Reg Affected: 30 CFR 75.326 
Summary of Findings: Petitioner’s 
proposal to use belt air to ventilate the 
face and install a low-level carbon 
monoxide detection system in the belt 
entry considered acceptable alternate 
method. Granted with conditions. 
Docket No.: M-91-35-C 
FR Notice: 55 FR 28889 
Petitioner: Consolidation Coal 
Company 

Reg Affected: 30 CFR 75.305 
Summary of Findings: Petitioner’s 
proposal to monitor methane and 
oxygen from the surface considered 
acceptable alternate method. Granted 
vnth conditions for the return 
aircourses. 

Docket No.: M-91-73-C 
FR Notioe: 55 FR 46208 
Petitioner: Enlow Fork Mining 
Company 

Reg Affected: 30 CFR 75.503 
Summary of Findings: Petitioner’s 
proposal to use 860 foot trailing 
cables on specific permissible electric 
face equipment considered acceptable 
alternate method. Granted with 
conditions. 

Docket No.: M-91-78-C 


FR Notice: 56 FR 50597 
Petitioner: McElroy Coal Company 
Reg Affected: 30 CFR 75.305 
Summary of Findings: Petitioner’s 
proposal to establish evaluation 
points to monitor hazardous 
conditions due to deteriorating roof 
conditions considered acceptable 
alternate method. Granted with 
conditions. 

Docket No.: M-91-84-C 
FR Notice: 55 FR 54898 
Petitioner: The Ohio Valley Coal 
Company 

Reg Affected: 30 CFR 75.326 
Summary of Findings: Petitioner’s 
proposal to install a low-level carbon 
monoxide monitoring system in all 
belt entries used as intake aircourses 
considered acceptable alternate 
method. Granted with conditions. 
Docket No.: M-'91-"94-C 
FR Notice: 56 FR 58094 
Petitioner: Future Mining Company 
Reg Affected: 30 CFR 75.313 
Summary of Findings: Petitioner’s 
proposal to use hand-held 
continuous-duty methane and oxygen 
indicators on permissible three-wheel 
tractors with drag bottom buckets 
considered acceptable alternate 
method. Granted with conditions. 
Docket No.: M-91-97-C 
FR Notice: 56 FR 58094 
Petitioner: Mingo Logan Coal 
Company 

Reg Affected: 30 CFR 75.326 
Summary of Findings: Petitioner’s 
proposal to use intake air from belt 
haulage entries to ventilate active 
working places and to install a low- 
level carbon monoxide detection 
system in all belt entries utilized as 
intake aircourses considered 
acceptable alternate method. Granted 
with conditions. 

Docket No.: M-91-101-C 
FR Notice: 56 FR 58095 
Petitioner: Consolidation Coal 
Company 

Reg Affected: 30 CFR 75.1002 
Summary of Findings: Petitioner’s 
proposal to use a high-voltage cable 
inby the last open crosscut to power 
a longwall shearing machine 
considered acceptable alternate 
method. Granted with conditions. 
Docket No.: M-91-102-C 
FR Notice: 56 FR 64278 
Petitioner: B & M Coal Company 
Reg Affected: 30 CFR 75.326 
Summary of Findings: Petitioner’s 
proposal to use belt air to ventilate 
active working places and to install a 
low-level carbon monoxide detection 
system in all belt entries utilized as 
intake aircourses considered 
acceptable alternate method. Granted 
with conditions. 


Docket No.: M-91-103-C 
FR Notice: 56 FR 64278 
Petitioner: B & M Coal Company 
Reg Affected: 30 CFR 75.1103-4 
Summary of Findings: Petitioner’s 
proposal to use a carbon monoxide 
monitoring system to replace existing 
point-type sensors considered 
acceptable alternate method. Granted 
with conditions. 

Docket No.: M-91-104-C 
FR Notice: 56 FR 64278 
Petitioner: Island Creek Coal Company 
Reg Affected: 30 CFR 75.213 
Summary of Findings: Petitioner’s 
proposal to remove loose roof bolts in 
areas where the gob or shale has 
weathered away from the roof bolt 
exposing the massive self-supporting 
limestone roof considered acceptable 
alternate method. Granted with 
conditions. 

Docket No.: M-91-110-C 
FR Notice: 56 FR 65513 
Petitioner: Consolidation Coal 
Company 

Reg Affected: 30 CFR 75.305 
Summary of Findings: Petitioner’s 
proposal to establish evaluation 
points to monitor hazardous 
conditions due to deteriorating roof 
considered acceptable alternate 
method. Granted with conditions. 
Docket No.: M-91-111-C 
FR Notice: 56 FR 65513 
Petitioner: Island Creek Coal Company 
Reg Affected: 30 CFR 75.1103-4 
Summary of Findings: Petitioner’s 
proposal to use belt air to ventilate the 
working face and remove restrictions 
on the velocity jf air in the belt 
entries and use a low-level carbon 
monoxide detection system to 
monitor the air in the belt entries 
considered acceptable alternate 
method. Granted with conditions. 
Docket No.: M-91-114-C 
FR Notice: 56 FR 65514 
Petitioner: Clinchfield Coal Company 
Reg Affected: 30 CFR 75.1105 
Summary of Findings: Petitioner’s 
proposal to use a carbon monoxide 
detection system to monitor electrical 
equipment instead of ventilating the 
equipment directly to the return 
considered acceptable alternate 
method. Granted with conditions. 
Docket No.: M-91-118-C 
FR Notice: 57FR69 
Petitioner: D L & B Coal Company 
Reg Affected: 30 CFR 75.1400 
Summary of Findings: Petitioner’s 
proposal to use a slope conveyance 
(gunboat) to transport persons as an 
alternate to safety catches considered 
acceptable alternate method. Granted 
with conditions. 

Docket No.: M-91-120-C 
FR Notice: 57FR69 
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Petitioner: Brookside Coal Company 
Reg Affected: 30 CFR 75.14^ 

Summary of Findings: Petitioner’s 
proposal to use a slope conveyance 
(gunboat) to transport persons as an 
alternate to saf^y catches cocsi<4ered 
acceptable alternate method. Granted 
with oonditions. 

Dod^No.: M-91-121-C 
FR Notice: 57FR69 
Petitioner: Twentyxnile Coal Company 
Reg Affected: 30 CFR 75.1105 
Summary of Findings: Petitioner’s 
proposal to use a low-level carbon 
monoxide detection system to 
monitor electrical equipment instead 
of ventilating the equipment into the 
retiim considered acceptable alternate 
method. Granted for dry-type 
transformers and pumps with 
conditions. 

Docket No.: M-91-122-C 
FR Notice: 57 FR 70 
Petitioner: Twentymile Coal Company 
Reg Affected: 30 CFR 75.326 
Summary of Findings: Petitioner’s 
proposal to use belt air to ventilate 
active working places and longwall 
retreat panels and install a low-level 
carbon monoxide detection syst^ in 
all belt entries used as intake 
aircourses considered acceptable 
alternate method. Granted with 
conditions. 

Docket No.: M-^1-123^ 

FR Notice: 57FR70 
Petitioner Twentymile Coal Company 
Reg Affected: 30 CFR 75.1103-4(^ 
Summary of Findings: Petitioner’s 
proposal to use belt air to ventilate 
active woiking places and planned 
panels^ and Install i low-level carbon 
monoxide detection system in all belt 
entries used as intake aircourses 
considered acceptable alternative 
method. Granted with conditions. 
Docket No.: M-01-125-C 
FR Notice: 57 FR 70 
Petitioner: Peak Mountain Coal 
Company 

Reg Affected: 30 CFR 75.313 
Summary of Findings: Petitioner’s 
proposal to use a hand-held 
continuous-duty methane and oxygen 
indicator instead of machine-mounted 
methane monitors on permissible 
three-wheel tractors with drag bottom 
buckets considered acceptable 
alternative method. Granted with 
conditions. 

Docket No.: M-91-126-C 
FR Notice: 57FR70 
Petitioner: Consolidation Coal 
Company 

Reg Affected: 30 CFR 75.1105 
Summary of Findings: Petitioner’s 
proposal to enclose electric 
equipment in a monitored fireproof 
structure instead of ventilating the 


equipment to the return considered^ 
acx:epteble alternate method. Granted 
with conditions for the power centers 
and starter box unit located near block 
140 and 141 main west entries. 

Docket No.: M-91-127-C 
FR Notice: 57FR70 
Petitioner: Pyro Mining Company 
Reg Affected: 30 CFR 75.1103-4(aJ 
Summary of Findings: Petitioner’s 
proposals to amend its petition to 
consolidate and include the 
provisions of the Pyro No. 11 Mine, 
docket number M-86-38-C, and I^o 
No, 9 Slope, William Station Mine, 
docket number M-86-134-C into 
Pyro No, 9 Wheatcroh Mine 
considered acceptable alternate 
method. Granted with conditions to 
allow a sensor location to be 
identified instead of a belt flight. 
Docket No.: M-91-129-C 
FR Notice: 57 FR 3220 
Petitioner: Southern Ohio Coal 
Company 

Reg Affected: 30 CFR 75.804(a) 
Summary of Findings: Petitioner’s 
proposal to use an internal ground 
chock conductor smaller than No. 10 
(A.W.G.) for the high-voltage longwall 
system considered acceptable 
alternate method. Grant^ with 
conditions. 

Docket No.: M-91-132-C 
FR Notice: 57 FR 3221 
Petitioner: Gideon Coal Company 
Reg Affected: 30 CFR 75.313 
Summary of Findings: Petitioner’s 
proposal to use hand-held 
continuous-duty methane and oxygen 
indicators instead of machine- 
mounted methane monitors on 
permissible three-wheel tractors with 
drag bottom buckets considered 
acceptable alternate method. Granted 
with conditions. 

Docket No.: M-01-133-C 
FR Notice: 57 FR 5491 
Petitioner: Kerr-NfcCee Coal 
Corporation 

Reg Affected: 30 CFR 75.503 
Summary of Findings: Petitioner’s 
proposal to replace two Fletcher 
single-boom roo&olters. Model No. 
DR-13 with Model No. CDR-13 
having the same horsepower rating 
and the same size trail cable 
considered acceptable alternate 
method. Granted with conditions. 
Docket No.: M-92-3-C 
FRNoUce: 57 FR 5491 
Petitioner: Windsor Coal Company 
Reg Affected: 30 CFR 75.1105 
Summary of Findings: Petitioner’s 
proposal to enclose electrical 
equipment in a monitored fireproof 
structure instead of ventilating to the 
return aircourse considered 
acceptable alternate method. Granted 


with conditions for the affected 
pumps, rectifiers, and dry-type 
transformers. 

Docket No.: M-92-8-C 
FR Notice: 57 FRS492 
Petitioner: Cyprus Emerald RevSources 
Corporation 

Reg Affected: 30 CFR 75,1002 
Summary of Findings: Petitioner’s 
proposal to use high-voltage cables to 
power permissible longwall 
equipment considered acceptable 
alternate method. Granted with 
conditions. 

Docket No.: M-^-ll-C 
FR Notice: 57 FR 7799 
Petitioner: AMAX Coal Company 
Reg Affected: 30 CFR 75.901(a) 
Summary of Findings: Petitioner’s 
proposal to use a portable diesel 
powered generator to supply electrical 
power to mobile mining equipment 
when such mining equipment is being 
moved from one area of the mine to 
another considered acceptable 
alternate method. Grant^ with 
conditions. 

Docket No.: M-92-13-C 
FR Notice: 57 FR 10044 
Petitioner: Mingo Logan Coal Company 
Reg Affected: 30 CFR 75.1002 
Summary of Findings: Petitioner’s 
propo^ to use high-voltage cables to 
power lonnwall face equipment 
considered acceptable alternate 
method. Granted with conditions. 
Docket No.: M-92-15-C 
FR Notice: 57 FR 10044 
Petitioner: G & C Coal Company 
Reg Affected: 30 CFR 75.313 
Summary of Findings: Petitioner’s 
propo^ to use a hand-held 
continuous oxygen and methane 
monitor instead of machine-mounted 
methane monitors on permissible 
three-wheel tractors with drag bottom 
buckets considered acceptable 
alternate method. Grant^ with 
conditions. 

Docket No.: M-92-16-C 
FR Notice: 57 FR 10044 
Petitioner.* Mountain Valley 
Management, T/A Bucket Coal 
Company 

Affected: 30 CFR 75.301 
Summary of Finding: Petitioner’s 
proposal to use a hand-held 
continuous oxygen and methane 
monitor insteatd of machine-mounted 
methane monitors on permissible 
three-wheel tractors with drag bottom 
buckets considered acceptable 
alternate method. Grant^ with 
conditions. 

Docket No.: M-92-17-C 
FRNoUce: 57FR 10044 
Petitioner: Eastern Associated Coal 
Corporation 

Reg Affected: 30 CFR 75.305 
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Summary of Findings: Petitioner’s 
proposal to monitor ventilation in the 
longwall tailgate entry instead of 
traveling the return aircourse in its 
entirety considered acceptable 
alternate method. Granted with 
conditions. 

Docket No.: M-92-22-C 
FR Notice: 57 FR 11093 
Petitioner: Valley Coal Company 
Reg Affected: 30 CFR 75.1103-4(a) 
Summary of Findings: Petitioner’s 
proposal to use a low-level carbon 
monoxide monitoring system in all 
belt entries where a monitoring 
system identifies a sensor location 
instead of in each belt flight 
considered acceptable alternate 
method. Granted with conditions. 
Docket No: M-92-23-C 
FR Notice: 57 FR 11093 
Petitioner: Powderhom Coal Company 
Reg Affected: 30 CFR 75.305 
Summary of Findings: Petitioner’s 
proposal to establish evaluation 
points to monitor for hazardous 
conditions instead of traveling in its 
entirety due to hazardous roof 
conditions considered acceptable 
alternate method. Granted with 
conditions. 

Docket No: M-92-24-C 
FR Notice: 57 FR 11093 
Petitioner: Brookside Coal Company 
Reg Affected: 30 CFR 75.301 
Summary of Findings: Petitioner’s 
request that the minimum quantity of 
air reaching each working face be 
1,500 cubic feet a minute (cfm), that 
the minimum quantity of air reaching 
the last open crosscut in any pmr or 
set of developing entries be 5,000 cfm, 
and that the minimum quantity of air 
reaching the intake end of a pillar line 
be 5,000 cfm considered acceptable 
alternate method. Granted with 
conditions. 

Docket No: M-92-25-C 
FR Notice: 57 FR 11093 
Petitioner; Costain Coal Incorporated 
Reg Affected: 30 CFR 75.305 
Summary of Findings: Petitioner’s 
proposal to establish evaluation 
points to monitor the quantity and 
quality of air entering and leaving the 
affected area considered acceptable 
alternate method. Granted with 
conditions. 

Docket No: M-92-26-C 
FR Notice: 57 FR 13762 
Petitioner: Skyline Coal Company 
Reg Affected: 30 CFR 75.1400 
Summary of Findings: Petitioner’s 
proposal to use a slope conveyance 
(gunboat) without safety catches to 
transport persons considered 
acceptable alternate method. Granted 
with conditions. 

Docket No* M-92-28-C 


FR Notice: 57 FR 13762 
Petitioner: Paramont Coal Corporation 
Reg Affected: 30 CFR 75.1105 
Summary of Findings: Petitioner’s 
proposal to use a low-level carbon 
monoxide monitoring system in all 
belt entries used as intake aircourses 
to monitor the air at each belt drive 
and tailpiece considered acceptable 
alternate method. Granted wim 
conditions. 

‘Docket No: M--92-29-C 
FR Notice: 57 FR 13762 
Petitioner: Paramont Coal Corporation 
Reg Affected: 30 CFR 75.1105 
Summary of Findings: Petitioner’s 
proposal to use a carbon monoxide 
monitoring system in the belt entry 
splits of air instead of ventiliating 
directly into the return considered 
acceptable alternate method. Granted 
with conditions. 

Docket No: M-92-31-C 
FR Notice: 57 FR 13763 
Petitioner: Peabody Coal Company 
Reg Affected: 30 CFR 75.305 
Summary of Findings: Petitioner’s 
proposal to have a certified person 
monitor methane, oxygen, and the 
airflow at least once a week instead of 
traveling the return aircourse in its 
entirety considered acceptable 
alternate method. Granted with 
conditions. 

Docket No: M-92-33-C 
FR Notice: 57 FR 13763 
Petitioner: Dominion Coal Compeiny 
Reg Affected: 30 CFR 75.1701 
Summary of Findings: Petitioner’s 
proposal to drill test holes when the 
working place approaches an 
abandoned area in the mine 
considered acceptable alternate 
method. Granted for some of 
petitioner’s mines with conditions. 
Docket No: M-92-37-C 
FR Notice: 57 FR 13763 
Petitioner: Island Creek Coal Company 
Reg Affected: 30 CFR 75.1002 
SunMnary of Findings: Petitioner’s 
proposal to use high-voltage cables to 
power loncwall equipment 
considered acceptable alternate 
method. Granted with conditions. 
Docket No: M-92-41-C 
FR Notice: 57 FR 20302 
Petitioner: Mountaineer Coal Company 
Reg Affected; 30 CFR 75.1105 
Summary of Findings: Petitioner’s 
proposal to use belt transformer air to 
ventilate the active working section in 
conjunction with a carbon monoxide 
monitoring system considered 
acceptable alternate method. Granted 
with conditions. 

Docket No: M-92-42-C 
FR Notice: 57 FR 20302 
Petitioner: Mountaineer Cx)al Company 
Reg Affected: 30 CFR 75.326 


Summary of Findings: Petitioner’s 
proposal to use belt air to ventilate the 
active working sections and a low- 
level carbon monoxide monitoring 
system to monitor air in the belt 
entries used as intake aircourses 
considered acceptable alternate 
method. Granted with conditions. 
Docket No: M-92-43-C 
FR Notice: 57 FR 20302 
Petitioner: S & L Coal Company 
Reg Affected: 30 CFR 75.1400 
Summary of Findings: Petitioner’s 
proposal to use increased rope 
strength and a secondary safety rope 
on a slope conveyance (gunboat) to 
transport persons as an alternate to 
safety catches considered acceptable 
alternate method. Granted with 
conditions. 

Docket No: M-92-50-C 
FR Notice: 57 FR 22493 
Petitioner: Jewel Smokeless Coal 
Corporation 

Reg Affected: .30 CFR 77.214(a) 
Summary of Findings: Petitioner’s 
request that MSHA amend its October 
20, 1981, Decision and Order for 
docket number M-81-53-C to 
eliminate the requirements for the 
construction of the bulkheads at the 
interconnections of the Young’s 
Branch No. 15 and White Park No. 2 
Mines considered acceptable alternate 
method. Granted with conditions for 
refuse pile I.D. No. 1211-VA5-1058- 
01 . 

Docket No: M-92-52-C 
FR Notice: 57 FR 22494 
Petitioner: Cyprus Emerald Resources 
Corporation 

Reg Affected: 30 CFR 75.804(a) 

Summary of Findings: Petitioner’s 
proposal to install Anaconda-Brand 
Type SHD+GC, No. 16 AWG cables or 
longwall face equipment as an 
internal ground check conductor for 
the ground continuity circuit 
considered acceptable alternate 
method. Granted with conditions. 
Docket No: M-92-57-C 
FR Notice: 57 FR 22494 
Petitioner: J R & L Coal Company 
Reg Affected: 30 CFR 75.1400 
Summary of Findings: Petitioner’s 
proposal to use increased rope 
strength and a secondary safety rope 
on a slope conveyance (gunboat) to 
transport persons as an alternate to 
safety catches considered acceptable 
alternate method. Granted with 
conditions. 

Docket No: M-92-58-C 
FR Notice: 57 FR 22494 
Petitioner: Little Buck Coal Company 
Reg Affected: 30 CFR 75.1400 
Summary of Findings: Petitioner’s 
proposal to use increased rope 
strength and a secondary safety rope 
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on a slope conveyance (gimboat) to 
transport persons as an alternate to 
safety cat^es considered acceptable 
alternate method. Granted with 
conditions. 

Docket No: M-92-60-C 
FR Notice: 57 FR 24062 
Petitioner: Mystic Energy Corporation 
Reg Affected: 30 CFR 75.305 
Summary of Findings: Petitioner's 
proposal to maintain a 36-inch 
ventilation pipe to surround the fall 
area for a length of about 350 feet and 
maintain a sufficient amount of air in 
the return and the pipe to ventilate 
the working sections due to unstable 
conditions inby and outby the roof 
fall considered acceptable alternate 
method. Granted with conditions. 
Docket No: M-92-64-C 
FR Notice: 57 FR 28882 
Petitioner Koch Carbon, Inc. 

Reg Affected: 30 CFR 77.214(a) 

Summary of Findings: Petitioner’s 
proposal to construct a refuse fill in 
an area containing abandoned mine 
openings considered acceptable 
alternate method. Granted with 
conditions. 

Docket No: M-92-7(M: 

FR Notice: 57 FR 32237 
Petitioner: Westmoreland Coal 
Company 

Reg Affected: 30 CFR 75.1105 
Summary of Findings: Petitioner’s 
request that several provisions in 
MSHA’s Decision and Order issued 
on October 30,1990, for docket 
number M-89-115-C be amended to 
make the provisions consistent with 
an agreement in a previous petition 
for modification, docket number M- 
89-113-C using the same monoxide 
sensing system considered acceptable 
alternate method. Granted with 
conditions. 

Docket No: M-92-85-C 
FRNoUce: 57 FR 34788 
Petitioner: Westmoreland Coal 
Company 

Reg Affected: 30 CFR 75.1103-4(a) 
Summary of Findings: Petitioner’s 
request that several provisions in 
MSHA’s Decision and Order issued 
on October 30,1990, for docket 
number M-89-115-C be amended to 
make the provisions consistent with 
an agreement in a previous petition 
for modification, clocket number M- 
89-113-C using the same monoxide 
sensing system considered acceptable 
alternate method. Granted with 
conditions. 

Docket No: M-91-7-M 
FR Notice: 56 FR 37116 
Petitioner: Moline Consumers Company 
Reg Affected: 30 CFR 56,1107 
Summary of Findings: Petitioner’s 
proposal to use a gate with a padlock 


and electrical interlock on moving 
machine parts instead of guards 
considered acceptable alternate 
method. Granted with conditions. 
Docket No: M-91-17-M 
FR Notice: 56 FR 54898 
Petitioner: ASARCO Inc. 

Reg Affected: 30 CFR 57.14162 
Summary of Findings: Petitioner’s 
proposal to use a motor operator in 
the operators compartment or a 
swamper in the second to end car, 
both equipped with a cap lamp on 
single pushed or pulled mobile 
equipment instead of using trip lights 
considered acceptable alternate 
method. Granted with conditions. 

IFR Doc. 92-29303 Filed 12-2-92; 8:45 am] 
BILLING CODE 4510-43-iyi 


NATIONAL SCIENCE FOUNDATION 

Special Emphasis Panel for Design & 
Manufacturing Systems; Meeting 

In accordance with the Federal 
Advisory Committee Act (Pub. L. 92- 
463, as amended), the National Science 
Foundation announces the following 
meeting. 

Date and Time: December 17,1992— 
8:30 a.m. to 5:30 p.m. 

Place: National Science Foundation, 
1110 Vermont Ave, rm. 500-A, 
Washington, DC 20005. 

Type of Meeting: Closed. 

Contact Person: Dr. F. Hank Grant, 
Program Director, Operations Research 
& Production Systems, rm. 1128, 
National Science Foundation, 1800 G St. 
NW., Washington. DC 20550. 

Telephone: (202) 357-7676. 

Purpose of Meeting: To provide 
advice and recommendations 
concerning proposals submitted to NSF 
for financial support 

Agenda: To review and evaluate 
Operations Research & Production 
Systems Unsolicited proposals as part of 
the selection pfbcess for awards. 

Reason for Closing: The proposals 
being reviewed include information of a 
proprietary or confidential nature, 
including technical Information; 
financial data, such as salaries; and 
personal information concerning 
individuals associated with the 
proposals. These matters are exempt 
under 5 U.S.C. 552b(c), (4) and (6) of the 
Government in the Sunshine Act. 

Dated: November 30,1992. 

M. Rebecca Winkler, 

Committee Management Officer 

IFR Doc. 92-29312 Filed 12-2-92; 8:45 am] 

BILUNG CODE 7S5S-^-M 


NUCLEAR REGULATORY 
COMMISSION 

[Docket No. 50-341] 

Detroit Edison Co., Fermi 2 Nuclear 
Plant; Issuance of Director's Decision 
Under 10 CFR 2.206 

Notice is hereby given that the 
Director, Office of Enforcement, has 
issued a decision concerning a Petition 
filed by letters dated April 21 and 23, 
1992 submitted by Edward A. Slavin, Jr. 
as counsel for Carolyn Larry (Petitioner). 
The Petition requested that ’’vigorous” 
enforcement action be taken against 
Detroit Edison Company including a 
substantial civil penalty, that Petitioner 
and her counsel be afforded an 
opportunity to be present during all 
enforcement, private, or ”ex parte” 
hone conversations or meetings 
etween NRC officials and DECo, that 
reasonable expenses incurred by 
Petitioner and her counsel relating to 
the enforcement action be paid by DECo 
as part of its civil penalty, and that an 
enforcement conference be reconvened 
with Detroit Edison Company so that 
Petitioner and her counsel can attend 
and participate. As basis for this 
request, Ms. Larry asserts that on April 
17,1992, the Court of Appeals for the 
Sixth Circuit upheld a finding by the 
Secretary of Labor that DECo 
intentionally discriminated against Ms. 
Larry for raising concerns about 
breaches of security for safeguards 
information at the licensee’s Fermi 2 
facility and deceived her about her 
rights wdth regard to filing her 
discrimination complaint with the 
Department of Labor. 

by letters dated May 18 and 27,1992, 
while denying the request for Petitioner 
to be present during all ”ex parte” 
telephone conversations or matings 
held between NRC officials and DECo, 
a response to the other requests 
concerning vigorous enforcement action 
and scheduling of an enforcement 
conference with DECo was deferred to 
allow further NRC consideration. 

On October 23,1992, a Notice of 
Violation was issued to Detroit Edison 
Company, citing DECo for a violation of 
10 CFR 50,7 at Severity Level n, for the 
discriminatory action taken against 
Petitioner. Although a violation at this 
Severity Level would normally be 
assessed a civil penalty, in this case a 
civil penalty was not assessed due to the 
time that has expired since the violation 
occurred. 

The Petition is granted with respect to 
the request for enforcement action 
against Detroit Edison Company, but is 
denied with respect to the issuance of 
a civil penalty and the scheduling of an 
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enforcement conference. The reasons for 
this denial are explained in the 
“Director’s Decision Under 10 CFR 
2.206“ (DD-92-08) which is available 
for public inspection in the 
Commission’s Public Document Room 
at 2120 L Street NW., Washington, DC 
20555. 

A copy of this Decision will be filed 
with the Secretary for the Commission’s 
review in accordance with 10 CFR 
2.206. As provided by this regulation, 
the Decision will constitute the final 
action of the Commission 25 days after 
the date of issuance of the Decision 
unless the Commission on its own 
motion institutes a review of the 
Decision within that time. 

Dated at Rockville, Maryland, this 25th day 
of November 1992. 

For the Nuclear Regulatory Commission. 
James Lieberman, 

Director, Office of Enforcement. 

[FR Doc. 92-29296 Filed 12-2-92; 8:45 ami 
BILUNQ CODE 7S9<M>1-4I 


[Docket No. 72-8 (50-317/318)] 

Baltimore Gas and Electric Co.; 
Issuance of Materials License SNM-* 
2505; Calvert Cliffs Independent Spent 
Fuel Storage Installation at the Calvert 
Cliffs Nuclear Power Plant Site 

The U.S. Nuclear Regulatory 
Commission (the Commission) has 
issued a materials license under the 
provisions of title 10 of the Code of 
Federal Regulations, part 72 (10 CFR 
part 72), to Baltimore Gas and Electric 
Company (BG&E or the licensee), 
authorizing receipt and storage of spent 
fuel in an independent spent fuel 
storage installation (ISFSI) located 
onsite at its Calvert Cliffs Nuclear Power 
Plant site, Calvert County, Maryland. 

The function of the ISFSI is to provide 
interim storage for up to 2880 fuel 
assemblies from Calvert Cliffs Units 1 
and 2. Twenty-four assemblies are 
stored in an inert atmosphere inside a 
stainless steel canister which provides 
confinement, shielding, criticality 
control and heat removal. Spent fuel 
loading and canister preparation takes 
place within the Calvert Cliffs reactor 
buildings. The canister is then 
transported inside a transfer cask to the 
onsite ISFSI where the canister is placed 
inside a concrete horizontal storage 
module (HSM) which provides 
additional shielding. Up to a total of 120 
storage modules are authorized under 
the licens e. Th e license for an ISFSI 
under 10 CFR part 72 is issued for 20 
years, but the licensee may seek to 
renew the license, if necessary, prior to 
its expiration. 


The Commission’s Office of Nuclear 
Material Safety and Safeguards (NMSS) 
has completecl its environmental, 
safegueu'ds, €md safety reviews in 
support of the issuance of this license. 
The Commission authorized issuance of 
this license pursuant to § 2.764(c) of 10 
CFR part 2. 

Following receipt of the application 
filed December 21,1989, a Notice of 
Proposed Action was published in the 
Federal Register on February 9,1990 
(55 FR 4742). BG&£ relied on a topical 
report submitted by NUTECH Engineers, 
Inc., “Topical Report for the NUTECH 
Horizontal Modular Storage System for 
Irradiated Nuclear Fuel, NUHOMS- 
24P,“ Revision lA, July 1989, and 
additional docketed supported and 
modifying submittals; and the NRC 
staffs “Safety Evaluation Report Related 
to the Topical Report for the NUTECH 
Horizontal Modular Storage System for 
Irradiated Nuclear Fuel Topical Report 
NUHOMS-24P, Submitted by NUTECH 
Engineers, Inc.,’’ dated April 1989. The 
“Environmental Assessment (EA) 

Related to the Construction and 
Operation of the Calvert Cliffs 
Independent Spent Fuel Storage 
Installation” (dated March 1991), along 
with a Finding of No Significant Impact 
was issued and noticed in the Federal 
Register (56 FR 13196, dated March 29, 
1991) in accordance with 10 CFR part 
51. The scope of the environmental 
assessment included the construction 
and operation of an ISFSI on the Calvert 
Cliffs site, including impacts 
specifically derived fi-om the NUTECH- 
24P system to be used. 

The staff has completed its safety 
review of the Calvert Cliffs ISFSI site 
application and safety analysis report. 
The (divert Clifis safety analysis report, 
as supplemented, included confirmation 
by the applicant that: (a) No technical 
specification changes are required, 
under the Calvert Cliffs 10 CFR part 50 
licenses to accommodate a 10 CFR part 
72 license for onsite storage; (b) the joint 
operations of the reactors and the onsite 
ISFSI do not affect the safety margins of 
either one; and (c) onsite storage is an 
independent operation, as defined in 10 
CFR part 72. The NRC staffs “Safety 
Evaluation Report for the Baltimore Gas 
and Electric Company’s Safety Analysis 
Report for an Independent Spent Fuel 
Storage Installation” was completed in 
November 1992. 

Materials License SNM-2505, the 
staffs Environmental Assessment, 

Safety Evaluation Report, and other 
documents related to this action are 
available for public inspection and for 
copying for a fee at the NRC Public 
Document Room, the Gelman Building, 
Lower Level, 2120 L Street, NW., 


Washington, DC 20555, and at the Local 
Public Document Room at the Calvert 
County Library, Fourth Street, Prince 
Frederick, Maryland, 20678. 

Dated at Rockville, Maryland, this 25th day 
of November 1992. 

For the Nuclear Regulatory Commission. 
Charles J. Haughney, 

Chief, Source Containment and Devices 
Branch, Division of Industrial and Medical 
Nuclear Safety, Office of Nuclear Material 
Safety and Safeguards. 

(FR Doc. 92-29297 Filed 12-2-92; 8:45 am] 
BILLING CODE TSWMU-iyi 


OFRCE OF MANAGEMENT AND 
BUDGET 

Office of Federal Procurement Policy 

Solicitation of Views 

AGENCY: Executive Office of the 
President, Office of Management and 
Budget, Office of Federal Procurement 
Policy. 

ACTION: Request for public comment in 
connection with an evaluation of the 
coding structure used to identity 
Government purchases for services in 
the Federal Procurement Data System 
(FPDS). _ 

SUMMARY: Section 6 of the Office of 
Federal Procurement Policy Act, as 
amended, 41 U.S.C. 405 et seq. requires 
the Administrator for Federal 
Procurement Policy to provide and 
direct the activities of the FPDS in order 
to adequately collect, develop, and 
disseminate procurement data. 

Executive departments and agencies 
are required to report the predominant 
purpose of the contract (i.e., what the 
Government is buying) for contract 
actions over $25,000. A four-digit code 
is used to identify the predominant 
product or services procured under a 
Government contract. The FPDS 
product codes are used to identify 
contract actions for supplies and 
equipment and service codes are used to 
identify actions for research and 
development, construction, and various 
other services. These codes are included 
in the FPDS Product and Service Code 
Manual. 

The FPDS product codes are linked to 
the Federal Supply Classification codes 
(FSC) identified under the Federal 
Cataloging Program and no changes are 
contemplated to the current FSC coding 
structure. 

Concerns have been expressed by data 
users that some of the services are not 
easily understood. In addition, some of 
the codes are not discrete, and are not 
used consistently by the reporting 
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agencies. Since the services are not 
defined, some users contend that the 
data may not accurately reflect what the 
Government Is spending for services. An 
OFPP-led interagency task group has 
been organized to review the current 
FPDS c^ing structure for services to 
determine what improvements may be 
needed. 

Specific comments are requested on 
improvements that may be needed to 
ensure that the services codes (1) are 
adequate to describe the services that 
are ^ing procured by Federal agencies, 
(2) do not overlap or duplicate each 
other, and (3) are easily understood and 
used consistently among data users and 
the reporting agencies. 

COMMENT DATE: Comments must be 
received on or before January 19,1993. 
ADDRESS: Comments should be 
submitted to Ms. Linda G. Williams, 
Deputy Associate Administrator, Office 
of Federal Procurement Policy, Office of 
Management and Budget, 725 17th 
Street, NW., room 9001, Washington, 

DC 20503. 

FOR FURTHER INFORMATION CONTACT: 

Ms. Linda G. Williams, Deputy 
Associate Administrator, (202) 395- 
3302. Anyone wishing to obtain a copy 
of the FPDS Product and Service Code 
Manual may call or write the Federal 
Procurement Data Center, General 
Services Administration, 7th and D 
Streets, SW.. room 5652, Washington, 
DC 20407. Telephone Number (202) 
401-1529. 

Dated: November 27,1992, 

Allan V. Burman, 

Administrator. 

(FR Doc. 92-29284 Filed 12-2-92; 8:45 am] 
BtLUNQ CODE 3110-01-M 


SECURITIES AND EXCHANGE 
COMMISSION 

[Release No. 34-31529; International Series 
Release No. 495; File No. SR-Amex-91-26] 

Self-Regulatory Organizations; 
American Stock Exchange, Inc.; Notice 
of Filing of Amendment to and Order 
Granting Partlai Accelerated Approval 
of a Proposed Rule Change Relating to 
the Listing of Options on American 
Depositary Receipts 

November 27,1992. 

I. Introduction 

On October 8, 1991, and May 27, 
1992, the American Stock Exchange, 

Inc. (“Amex** or '’Exchange'*) submitted 
to the Securities and Exchange 
Commission (“Commission"), pursuant 
to section 19(b)(1) of the Securities 


Exchange Act of 1934 (“Act*')' and Rule 
19b-4 thereunder,^ a proposed rule 
change, and Amendment No. 1 to the 
proposed rule change, to provide for the 
listing £Lnd trading of options on 
American Depositary Receipts (“ADRs") 
and preferred stock. ^ This order only 
approves those aspects of the proposed 
rule change that authorize the listing of 
options on ADRs where there is an 
effective surveillance sharing agreement 
in place between the Amex and the 
primary exchange on which the foreign 
security underlying the ADR is listed.* 

The original proposed rule change 
was published for comment in 
Securities Exchange Act Release No. 
29839 (October 18.1991), 56 FR 55356 
(October 25.1991). No comment letters 
were received on the proposed rule 
change. Amendments Nos. 1 and 2 to 
the proposed rule change were 
published for comment in Securities 
Exchange Act Release No. 31117 
(August 28.1992), 57 FR 40703 
(September 4,1992). The Commission 
received no comments on these 
amendments. 

U. Description 

The proposal under consideration 
would authorize the Amex to list and 
trade options on ADRs where the 
underlying foreign security is subject to 
an effective surveillance sharing 


^ 15 U.S.C 78s(b)(l) (1988). 

217 CFR 240.19b-4 (1992). 

^ The Amex amended the proposal on several 
occasions thereafter. Amendment No. 2 to the 
proposed rule change, submitted on August 21. 

1992. amends the proposal to permit the listing of 
ADR options that meet Exchange listing standards 
where the Exchange has an effective surveillance 
sharing agreement with the exchanges that serve as 
the primary exchanges for the foreign securities 
underlying the ADR options. On September 18, 

1992, the Amex submitted Amendment No. 3 to its 
proposal. This amendment imposed the options 
listing standards on the foreign securities 
underlying the ADRs and required the existence of 
Memoranda of Understanding between the 
Commission and the appropriate regulatory 
authorities of the countries in which the primary’ 
exchanges for the securities underlying the ADRs 
are located. This amendment, however, was 
withdrawn and replaced with Amendment No. 4 to 
the filing. In Amendment No. 4, the Amex 
represented that it will make reasonable inquiry to 
evaluate securities underlying ADRs to ensure that 
these securities are generally consistent with the 
requirements set fo^ in the Exchange’s options 
listing Regulation. Division of Market Regidation. 
Commission, from Ellen T. Kander, Special 
Counsel. Derivatives Securities, Amex, dated 
October 27,1992 (“October 27th Letter”). 

^ The Amex also has requested approval to list 
options on certain ADRs where it does not have 
surveillance sharing agreements with the primary 
markets for the securities underlying these ADRs. 
The Commission is continuing to review this 
proposal and is not, at this time, approving the 
listing of options on ADRs ovn-lying those stocks. 

In addition, the Commission is continuing to review 
the Exchange’s proposal to list options on preferred 
stocL 


agreement and the ADR meets or 
exceeds Exchange's established uniform 
options listing standards. First, to be 
eligible for listing and continued trading 
the proposal requires that the Amex 
have effective surveillance sharing 
agreements in place with the foreign 
exchanges that serve as the primary 
maricets for the foreign securities 
underlying the ADRs. Second, the initial 
listing standards would require that the 
ADRs underlying the Exchange-listed 
options have a “float" of 7,000,000 
^Rs outstanding. 2,000 shareholders, 
trading volume of at least 2,400,000 over 
the prior twelve month period, and a 
minimum price of $7V2 for a majority of 
the business days during the preceding 
six month period. Moreover, options on 
ADRs must meet or exceed the 
maintenance criteria for continued 
listing under the Amex rules. Those 
criteria include: the ADRs underlying 
Exchange-listed options must maintain 
a “float" of 6,300,000 ADRs; 1600 
shareholders; trading volume of at least 
1,800,000 over the prior twelve month 
period; and a minimum price of $5 on 
a majority of the business days during 
the preceding six month period. 

In addition, the Exchange listing 
standards require that the ADR 
underlying an ADR option be registered 
and listed on a national securities 
exchange or traded through the facilities 
of a national securities association and 
be reported as a national market system 
security. The issuers of the ADRs also 
must be in compliance with any other 
applicable requirements of the Act. 
Additionally, the Amex will make 
reasonable inquiry to evaluate the 
securities underlying the ADRs to 
ensure that these securities are generally 
consistent with the above-noted listing 
requirements. 

in. Discussion 

The Commission finds that the 
portions of the proposed rule change 
related to the fisting of options on 
certain ADRs where there is an effective 
surveillance sharing agreement in place 
is consistent with the reouirements of 
the Act and the rules ana regulations 
thereunder applicable to a national 
securities exchange, and, in particular, 
the requirements of Section 6(b)(5). 
Specifically, the Commission finds that 
allowing options to trade on ADRs, 
among other things, gives investors a 
better means to hedge their positions in 
the ADRs, as well as enhanced market 
timing opportimities.® Further, the 


* For example, if an investor wants to invest in 

ADRs but he does not have the sufficient cash 
available until a future date, he can purchase the 
ADR option now for less money and exercise the 
option to purchase the ADRs at a later date. 
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pricing of ADRs underlying an ADR 
option may become more efficient and 
market makers in these ADRs, by virtue 
of enhanced hedging opportunities, may 
be able to provide deeper and more 
liquid markets. In sum, options on 
ADRs likely will engender the same 
benefits to investors and the market 
place that exist with respect to options 
on common stock. 

The Commission also believes that it 
is appropriate to permit the Amex to list 
and trade options on certain ADRs given 
that the proposal includes specific 
provisions related to the protection of 
investors. First, the proposal requires 
that the ADRs must meet the Amex's 
uniform options listing standards in all 
respects. As described above, this would 
include the initial and maintenance 
ci iteria. These criteria ensure, among 
other things, that the underlying ADRs 
will maintain adequate price and float 
to prevent susceptibility to 
manipulation. Second, the Amex has 
represented that it will make a 
reasonable inquiry to evaluate securities 
underlying ADRs, to ensure that these 
securities are generally consistent with 
the requirements set forth in the 
ExchaMe’s options listing standards.® 

The Commission recognizes that, in 
some cases under the proposal, an ADR 
underlying an option could meet the 
options listing standards while the 
foreign security on which the ADR is 
based may not meet these standards in 
every respect. For example, in the case 
of ADRs overlying certain foreign 
securities, one ADR could represent 
several shares of a specific stock so that 
the price of the ADR will meet exchange 
listing standards even though the price 
of the foreign security may not meet the 
price standards because the market 
price of the foreign security is less than 
the Amex standard. The Commission 
believes, that requiring the Amex to 
review the securities underlying the 
ADRs to ensure that they are generally 
consistent with the Exchange’s options 
listing standards, along with other 
market safeguards, will adequately 
protect investors from the possibility 
that an ADR option can be easily 
manipulated.^ 

Third, the proposal requires that the 
Amex have an effective surveillance 
sharing agreement in place with the 
primary exchange on which the security 
underlying the ADR trades. As a general 
matter, the Commission believes that 


® Soe October 27th Letter, supra note 4. 

^ For example, we would expect an Exchange to 
consider delisting an option on an ADR if the price 
and public float of the underlying security both did 
not meet trading or size maintenance standards, or 
if the security underlying the ADR failed to meet 
other standards that raised manipulative concerns. 


the existence of an effective surveillance 
sharing agreement between an exchange 
proposing to list an equity option, such 
as options on ADRs, and tbfl exchange 
trading the stock underlying the equity 
option is necessary to detect and deter 
market manipulation and other trading 
abuses.® In particular, the Commission 
notes that effective surveillance sharing 
agreements provide an important 
deterrent to manipulation because they 
facilitate the availability of information 
needed to fully investigate a potential 
manipulation if it were to occur. These 
agreements are especially important in 
the context of derivative products based 
on foreign securities because they 
facilitate the collection of necessary 
regulatory, surveillance and other 
information from foreign jurisdictions. 
The Commission further believes that 
the ability to obtain relevant 
surveillance information, including, 
among other things, the identify of the 
ultimate purchasers and sellers of 
securities, is an essential and necessary 
component of an effective surveillance 
agreement. 

In the context of ADRs, the 
Commission generally believes that the 
relevant underlying equity market is the 
primary market on which the security 
underlying the ADR trades. This is 
because the market for the security 
underlying the ADR generally is larger 
in comparison to the ADR market, both 
in terms of share volume and the value 
of trading. Thus, as a general matter, the 
market for the security underlying the 
ADR is the price-discovery market and, 
therefore, would be instrumental in 
engaging in manipulative or other 
abusive trading strategies in conjunction 
with transactions in the overlying ADR 
options market.® Further, because of the 


•The Commission notes that the Amex, along 
with the other national securities exchanges and the 
National Association of Securities Dealers, the 
domestic markets on which the ADRs underlying 
the ADR options may trade, are members of the 
Intermarket Surveillance Group (“ISG”), which will 
provide for the exchange of necessary surveillance 
information concerning trading activity .n the ADR 
markets underlying ADR options. ISG was formed 
on July 14,1983 to, among other things, coordinate 
more effectively surveillance and investigative 
information sharing arrangements in the stock and 
options markets. See Intermarket Surveillance 
Group Agreement, July 14,1983. The most recent 
amendment to the ISG Agreement, which 
incorporates the original agreement and all 
amendments made thereafter, was signed by ISG 
members on January 29.1990. See Second 
Amendment to the Intermarket Surveillance Group 
Agreement, January 29,1990. 

®See also Securities Exchange Act Release No. 
26653 (March 21.1989), 54 FR 12705 (order 
approving the trading of options on the 
International Market Index (*TMI**), an index 
comprised of ADRs traded in the United States 
based on foreign securities). In this approval order, 
the Commission specifically required that there be 
effective surveillance sharing agreements in place 


leverage provided by an option on an 
ADR, the Commission believes these 
requirements will help ensure the 
integrity of the marketplace. 

In summary, the Commission believes 
the Amex will have the ability to survei^ 
adequately trading in the ADR options 
market and the related equity market 
because the Amex’s proposal requires 
that there be an effective surveillance 
agreement in place between the Amex 
and the primary market on which the 
security between the Amex and the 
primary market on which the security 
underlying the ADR trades.^® 

The Commission finds good cause for 
approving Amendment No. 4 to the 
proposed rule change prior to the 
thirtieth day after the date of 
publication of notice of filing thereof in 
the Federal Register. The Commission 
believes that this amendment will 
strengthen the regulatory requirements 
applicable to options on ADRs by 
serving to ensure that the markets for 
the security underlying the ADRs are 
not readily susceptible to manipulation. 
The Commission finds, therefore, that 
no new issues are raised by this 
amendment. Accordingly, the 
Commission believes it is consistent 
with sections 19(b)(2) and 6(b)(5) of the 
Act to approve Amendment No. 4 to the 
Amex’s proposal on an accelerated 
basis. 

IV. Solicitation of Comments 

Interested persons are invited to 
submit written data, views and 
arguments concerning Amendment No. 

4 to the proposed rule change. Persons 
making written submissions should file 
six copies thereof with the Secretary, 
Securities and Exchange Commission, 
450 Fifth Street, NW., Washington, DC 
20549. Copies of the submission, all 
subsequent amendments, all written 
statements with respect to the proposed 
rule change that are filed with the rule 
change between the Commission and 
any person, other than those that may be 


between the Amex and the foreign exchanges on 
which the securities underlying the ADRs trade so 
that a substantial percentage of the Index was 
covered by effective surveillance sharing 
agreements. In particular, 78% of weight of the 
Index was covered by effective surveillance sharing 
agreements. The Commission further recommended 
that the Amex obtain effective surveillance sharing 
agreements with the exchanges on which the 
foreign securities underlying the ADRs, that 
comprised the remaining 22% of the weight of the 
Index, traded. 

’•Moreover, as noted above, supra note 8. the 
Amex, along with the other national securities 
exchanges and the NASD, the domestic markets on 
which the ADRs underlying the ADR options may 
trade, is a member of the ISG and would have 
access to surveillance information regarding trading 
in the ADR itself, as well as access to information 
on the security underlying the ADR pursuant to an 
effective surveillance agreement. 
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withheld from the public in accordance 
with the provisions of 5 U.S.C 552, will 
be available for inspection and copying 
in the Commission’s Public Reference 
Section, 450 Fifth Street. NW., 
Washington. DC Copies of such filing 
will also be available for inspection and 
copying at the principal office of the 
above-mentioned self-regulatory 
organization. All submissions should 
refer to the file number in the caption 
above and should be submitted by 
December 24.1992. 

It is therefore ordered, pursuant to 
section 19(b)(2) of the Act that the 
portion of the proposed rule change 
(SR-Amex-91~26) related to the listing 
of options on ADRs where there is an 
effective surveillance sharing agreement 
in place between the Amex and the 
primary exchange on which the security 
underlying the ADR trades is approved, 
effective December 1.1992. 

Accordingly, the Exchange may submit 
listing certificates for ADR options on 
December 1.1992 pursuant to Rule 
12dl-3 under the Act and commence 
trading in the options according to the 
time parameters established in the Joint 
Options Listing Procedures Plan. 

For the Commission, by the Division of 
Market Regulation, pursuant to delegated 
authority.'^ 

Margaret HL McFarland. 

Dep u ty Secretary. 

[FR Doc, 92-29318 Filed 12-2-92; 8:45 am] 

BILLING CODE 801(M>1-4I 


[Release No. 34-31531; International Series 
Release No. 497; File No, SR-CBOE-91- 
34] 

Self-Regulatory Organizations; 

Chicago Board Options Exchange, 

Inc.; Notice of Filing of Amendment to 
and Order Granting Partial Accelerated 
Approval of a Proposed Rule Change 
Relating to the Listing of Options on 
American Depositary Receipts 

November 27.1992. 

I. Introduction 

On October 4.1991. and December 26. 
1991. the Chicago Board Options 
Exchange (*‘CBOE” or ‘‘Exchange*’) 
submitted to the Securities and 
Exchange Commission (“Commission** 
or *‘SEC**). pursuant to section 19(b)(1) 
of the Securities Exchange Act of 1934 
(“Act**)' and Rule 19l>-4 thereunder,* a 
proposed rule change, and Amendment 
No. 1 to the proposed rule change, to 
provide for die listing and trading of 


>M5D.S.C 7Ss(b) (1988). 

17 CFR 200.3(V-3(a)(12) (1992). 
' 15 U.S.C. 78s(b)(l) (1988). 

» 17 CFR 240 19b-4 (1992). 


options on American Depositary 
Receipts (“ADRs**) and preferred stock.* 
This order only approves the proposed 
rule change w^th respect to options on 
ADRs where there is an effective 
surveillance sharing agreement in place 
between the CBOE and the primary 
exchange on which the foreign security 
underlying the ADR is listed, or if the 
Commission otherwise approves the 
listing without the agreement.^ The 
Commission also is publishing this 
notice to solicit comments on 
Amendment No. 2 from interested 
persons.* 

n. Description 

The proposal under consideration 
w'ould authorize the CBOE to list and 
trade options where the underlying 
foreign security is subject to an effective 
surveillance sharing agreement and the 
ADR meet or exceed the Exchange’s 
established imiform options listing 
standards. First, to be eligible for listing 
and continued trading the proposal 
requires that the CBOE have effective 
surveillance sharing agreements in place 
with the foreign exchanges that serve as 
the primary markets for the foreign 
securities imderlying the ADRs. unless 
the Commission othenvise approves the 
options’ listing without an agreement 
Second, the initial listing standards 
would require that the ADRs underljdng 
Exchange-listed options have a “float** . 
of 7,000.000 ADRs outstanding. 2,000 
shareholders, trading volume of at least, 
2.400.000 over the prior twelve month 
period, and a minimum price of $7V2 for 
a majority of the business days during 


^ The CBOE submitted Amendment No. 2 to the 
proposed rule change on November 2.1992. This 
amendment proposes additional requirements for 
the listing of options on ADRs. Spe^caily, 
Amendment No. 2 requires that the Exchange must 
have effective surveillance sharing agreements in 
place with the exchanges that serve as the primary 
exchanges for the foreign securities underlying tlM 
ADRs, unless the Commission otherwise approves 
the listing of ADR options without the existence of 
a surveillance sharing agreement In Amendment 
No. 2, the CBOE also represented that it will make 
reasonable inquiry to evaluate seciurities underlyix^ 
ADRs to ensure t^t these securities are generally 
consistent with the requirements set forth in the 
Exchange’s options listing standards. 

^ The CBOE also has requested approval to list 
options on certain ADRs ^^ere it does not have 
effecUve surveillance sharing agreements in place 
v^th the primary markets for the securities 
underlying these ADRs. See file Nos. SR-CBOB-92- 
8. 92-15 (with respect only to ADRs on Mexican 
stocks), and 92-16. The C^mission is continuing 
to review these proposals and is not, at this time, 
approving the listing of options on ADRs overlying 
those stodcs. 

” The proposal was noticed for comment in 
Securities Exchange Act Release No. 29839 (October 
18.1991), 56 FR 55356. No comment letters were 
received on the proposed rule change as originally 
submitted. The Commission is continuing to review 
the Exchange’s proposal to list options on preferred 
stock. 


the preceding six month period. 
Moreover, options on ADRs must meet 
or exceed the maintenance criteria for 
continued listing under the CBOE rules. 
Those criteria include: the ADRs 
underlying Exchange-listed options 
must maintain a “float” of 6,300,000 
ADRs; 1600 shareholders; trading 
volume of at least 2,400.000 over the 
prior twelve month period; and a 
minimum price of $5 on a majority of 
the business days during the preceding 
six month period. 

In addition, the initial listing 
standards require that the ADR 
underlying an ADR option be registered 
and listed on a national securities 
exchange or traded through the facilities 
of a national securities association and 
be reported as a national market system 
security. The issuers of the ADRs also 
must be in compliance with any other 
applicable requirements of the Act. 
Additionally, the CBOE will make 
reasonable Inquiry to evaluate the 
securities underlying the ADRs to 
ensure that these securities are generally 
consistent with the above-noted listing 
requirements. 

m. Discussion 

The Commission finds that the 
portions of the proposed rule change 
related to the listing of options on 
certain ADRs where there is an effective 
surveillance sharing agreement in place 
is consistent with the reouirements of 
the Act and the rules and regulations 
thereunder applicable to a national 
securities exchange, and, in particular, 
the requirements of section 6Cb)(5).® 
Specifically, the Commission finds that 
allowing options to trade on ADRs. 
among other things, gives investors a 
better means to hedge their positions in 
the ADRs, as well as enhanced market 
timing opportunities.^ Further, the 
pricing of ADRs imderlying an ADR 
option may become more efficient and 
market makers in these ADRs, by virtue 
of enhanced hedging opportunities, may 
be able to provide deeper and more 
liquid markets. In sum, options on 
ADRs likely wrill engender the same 
benefits to investors and the market 


• The Commission notes that in file SR-CBOE- 
92-15 the CBOE requested approval to trade 
options on sev«i specific AD^, five of which are 
covered by effective surveillance sharing 
agreements and two which are not Because 
approval of the current CBOE proposal (SR-CBOB- 
91-34) will permit the trading of the five ADRs 
noted above it is not necessary for the Commission 
to separately approve the trading of options on 
these ADRs. 

^ For example, if an investor wants to invest in 
ADRs but does not have sufficient cash available 
until a future date, he can purchase an ADR option 
now for less money and exercise the option to 
purchase the ARDs at a later date. 
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place that exist with respect to options 
on common stock. 

The Commission also believes that it 
is appropriate to permit the CBOE to list 
and trade options on certain ADRs given 
that the proposal includes specific 
provisions related to the protection of 
investors. First, the proposal requires 
that the ADRs must meet the CBOE’s 
uniform options listing standards in all 
respects. As described above, this would 
include the initial and maintenance 
criteria. These criteria ensure, among 
other things, that the underlying ADRs 
will maintain adequate price and float 
to prevent the ADR options from being 
readily susceptible to manipulation. 
Second, the CBOE has represented that 
it will make a reasonable inquiry to 
evaluate securities underlying ADRs, to 
ensure that these securities are generally 
consistent with the requirements set 
forth in the Exchangers options listing 
standards. 

The Commission recognizes that in 
some cases under the proposal, €m ADR 
underlying an option could meet the 
options listing standards while the 
foreim security on which the ADR is 
based may not meet these standards in 
every respect. For example, in the case 
of ADRs overlying certain foreign 
securities, one ADR could represent 
several shares of a specific stock so that 
the price of the ADR will meet exchange 
listing standards even though the 
market price of the foreign security is 
less than the CBOE standard. The * 
Commission believes, however, that 
requiring the CBOE to review the 
securities underlying the ADRs to 
ensure that they are generally consistent 
with the Exchemge's options listing 
standards, along with other market 
safeguards, will adequately protect 
investors from the possibility that an 
ADR option can be easily manipulated,® 

Third, the proposal requires mat the 
CBOE have an effective surveillance 
sharing agreement in place with the 
primary exchange on which the security 
underling the ADR trades, unless the 
Commission otherwise approves the 
listing of ADR options without the 
existence of a surveillance sharing 
agreement. As a general matter, the 
Commission believes that the existence 
of an effective surveillance sharing 
agreement between an exchange 
proposing to list an equity option, such 
as options on ADRs, and the exchange 
trading the stock underlying the equity 
option is necessary to detect and deter 


• For example, we would expect on Exchange to 
coniidw delisting -an cplkm on an ^JDR if Ihe price 
and public float of the underlying security did not 
mee’ trading or size maintenance standards, or if 
the security underlying the ADR failed to nieet 
other standards that raised mampiilative con cams. 


racket manipulation and other trading 
abuses.® In particular, the Commission 
notes that effective surveillance sharing 
agreements provide an important 
deterrent to manipulation because they 
facilitate the availability of information 
needed to fully investigate a potential 
manipulation if it were to occur. These 
agreements are especially important in 
the context of derivative products based 
on foreign securities because they 
facilitate the collection of necessary 
regulatory, surveillance and other 
information from foreign jurisdictions. 
The Commission further believes that 
the ability to obtain relevant 
surveillance information, including, 
among other things, the identity of the 
ultimate purchasers and sellers of 
securities, is an essential and necessary 
component of an effective surveillance 
sharing agreement. 

In the context of ADRs. the 
Commission generally believes that the 
relevant underlying equity maricet is the 
primary market on which the security 
underlying the ADR trades. This is 
because the market for the security 
underlying the ADR generally is larger 
in comparison to the ADR market, both 
in terms of share volume and the value 
of trading. Thus, as a general matter, the 
market for the security underlying the 
ADR is the price-discovery market and. 
therefore, would be instrumental in 
engaging in manipulative or other 
abusive trading strategies in conjunction 
with transactions in the overlying ADR 
options market.'® Further, because of 


*The Comznlssion notss that the CBOE.along 
with lha othar national sacurities exchanges and the 
National Association of Securities Dealers 
(“NASD'’), the domestic markets on which the 
ADRs underlying the ADR options may trade, are 
members of the Intermarket Surveillance Group 
(“ISG**), which will provide for the exchange of 
necessary surveillance information concerning 
trading activity in the ADR markets underlying 
ADR options. ISG was formed on July 14.1983 to. 
among other things, coordinate more effectively 
surveillance and investigate information sharing 
arrangements te the sto<^ and opticms markets. See 
Intennarkat Surveillance &oup Agreement, ^y 14, 
1963. The most recent amendment to the ISG 
Agreement, which incorporates the original 
agreement and all amendments made thereafter, 
was signed by ISG members on January 29,1990. 

See Second Amendment to the Intennarket 
Surveillance Group Agreement January 29,1990. 

See also Securities Exchange Act Release No. 
26653 (March 21.1989). 84 FR 12705 (order 
approving the trading of options on the 
International Market Index (“IMI”), an index 
comprised of ADRs traded in the United States 
based on foreign securities). In this approval order, 
the G}minission specifically required that there be 
effective surveillance sharing agreemenU in place 
between the American Stock Exchange (“Arnex”) 
and the foreign exchanges on whldi the securities 
underlying (he ADRs ti^e so that a substantial 
percentage of the Index was covered by effective 
surveillance sharing agreements. In particular ^6% 
of the weight of the Index was covered by effective 
surveillance sharing agreements. For the remaining 


the leverage provided by an option on 
an ADR, the Commission believes these 
requirements will ensure the integrity of 
the marketplace. 

In summary, the Commission believes 
the CBOE will have the ability to surveil 
adequately trading in the ADR option 
market and the related equity market 
because the CBOE’s proposal ratjuires 
that there be an effective surv^eillance 
sharing agreement in place between the 
CBOE and the primary market on w'hich 
the security underlying the ADR 
trades," 

The Commission finds good cause for 
approving Amendment No. 2 to file 
CBOE-91-34 prior to the thirtieth day 
after the date of publication of notice of 
filing thereof in the Federal Register. 
First, the provisions in Amendment No. 

2 regarding the application of the 
options listing standards to the ADRs 
and the requirement that there be an 
effective surveillance sharing agreement 
in place between the CBOE and the 
primary market for the security 
underlying the ADR is identical to a 
proposed rule change submitted by the 
Amex that was subject to the full notice 
and comment period.'* The 
Commission received no comments on 
the Amex^s proposal. Accordingly, the 
Commission believes it is not necessary 
to separately notice the CBOE’s proposal 
for comment Second, with respect to 
the provisions in Amendment No. 2 
requiring the CBOE to a make 
reasonable inquiry to evaluate securities 
underlying ADRs to ensure that these 
securities are generally consistent with 
the requirements set forth in the 
Exchange's options listing standards, 
the Commission believes that these 
provisions will strengthen the 
regulatory requirements applicable to 
options on ADRs by serving to ensure 
that the markets for the security 
underlying the ADRs are not readily 
susceptible to manipulation. The 
Commission finds, therefore, that no 
new Issues are raised by this 
amendment Accordingly, the 
Commission believes it is consistent 
with sections 19(b)(2) and 6(b)(5) of the 
Act to approve Amendment No. 2 to the 


22% of the Index, the Commission further 
recommended that the Amex obtain effective 
surveillance agreements with the exchanges on 
which the foreign securities underlying the .ADRs 
trade. 

** Moreover, as noted above, the CBOE, along 
with the other national securities exchanges and the 
NASD, the domestic markets on which the ADRs 
underlying the ADR options may trade, is a member 
of the ISG and would have access to surveillance 
information regarding trading in the ADR itself, in 
addition to surveillance information on the security 
underlying the ADR pursuant to an effective 
surveillance sharing agreement 

** See SecTirities Exchange Act Release No 3 n 17 
(August 28,1992), 57 FR 40703 
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CBOE’s proposal on an accelerated 
basis. 

IV. Solicitation of Comments 

Interested persons are invited to 
submit written data, views and 
arguments concerning Amendment No. 

2 to the proposed rule change. Persons 
making written submissions should file 
six copies thereof with the Secretary, 
Securities and Exchange Commission, 
450 Fifth Street, NW., Washington, DC 
20549. Copies of the submission, all 
subsequent amendments, all written 
statements with respect to the proposed 
rule change that are filed with the 
Commission, and all written 
communications relating to the 
proposed rule change between the 
Commission and any person, other than 
those that may be withheld from the 
public in accordance with the 
provisions of 5 U.S.C. 552, will be 
available for inspection and copying in 
the Commission’s Public Reference 
Section, 450 Fifth Street, NW., 
Washington, DC. Copies of such filing 
will also be available for inspection and 
copying at the principal office of the 
above-mentioned self-regulatory 
organization. All submissions should 
refer to the file number in the caption 
above and should be submitted by 
December 24,1992. 

It is therefore ordered, pursuant to 
section 19(b)(2) of the Act^^ that the 
portion of the proposed rule change 
(SR-CBOE-91-34) related to the listing 
of options on ADRs where there is an 
effective surveillance sharing agreement 
in place between the CBOE and the 
primary exchange on which the security 
underlying the ADR trades is approved, 
effective December 1,1992. 

Accordingly, the Exchange may submit 
listing certificates for ADR options on 
December 1,1992 pursuant to Rule 
12dl-3 under the Act and commence 
trading in the options according to the 
time parameters established in the Joint 
Options Listing Procedures Plan. 

For the Commission, by the Division of 
Market Regulation, pursuant to delegated 
authority.'^ 

Margaret H. McFarland, 

Deputy Secretary. 

(FR Doc. 92-29315 Filed 12-2-92; 8:45 am) 
BILUNG CODE 8010-01-44 


>M5U.S.C. 78s(b) (1988). 

17 CFR 200.30-3(a)(12) (1992). 


[Release No. 34-31498; File No. SR-GSCC- 
92-131 

Self-Regulatory Organizations; 
Government Securities Clearing 
Corporation; Notice of Filing of 
Proposed Rule Change Facilitating the 
Collection of Fees for the Public 
Securities Association 

November 23,1992. 

Pursuant to section 19(b)(1) of the 
Securities Exchange Act of 1934 
("Act"),^ notice is hereby given that on 
October 20,1992, the Government 
Securities Clearing Corporation 
(“GSCC”) filed with the Securities and 
Exchange Commission (“Commission”) 
the proposed rule change (SR-GSCC- 
92-13) as described in Items I, H, and III 
below, which Items have been prepared 
primarily by GSCC. The Commission is 
publishing this notice to solicit 
comments from interested persons. 

I. Self-Regulatory Organization’s 
Statement of the Terms of Substance of 
the Proposed Rule Change 

The proposed rule change would 
amend GSCC’s rules by: (1) Adding the 
term “PSA” to Rule 1 and defining the 
term to mean the Public Securities 
Association (“PSA”); (2) renumbering 
present Rule 26 as Rule 25; (3) adding 
new Rule 26 to allow GSCC to collect 
fees for the PSA; and (4) revising Rule 
29 to allow for the release of clearing 
data to facilitate the collection of fees 
for the PSA. 

II. Self-Regulatory Organization’s 
Statement of the Purpose of, and 
Statutory Basis for, the Proposed Rule 
Change 

In its filing with the Commission, 
GSCC included statements concerning 
the purpose of and basis for the 
proposed rule change and discussed any 
comments it received on the proposed 
rule change. The text of these statements 
may be examined at the places specified 
in Item IV below. GSCC has prepaired 
summaries, set forth in sections (A), (B), 
and (C) below, of the most significant 
aspects of such statements. 

A. Self~Regulatory Organization's 
Statement of the Purpose of and 
Statutory Basis, for, the Proposed Rule 
Change 

The purpose of the proposed rule 
change is to establish procedures that 
will facilitate the collection of fees for 
the PSA. GSCC has been requested by 
the primary Dealers Committee of the 
PSA to assist in its collection of a 
volume sensitive fee to fund a portion 


' 15 U.S.C, 78s(b)(l). 


of the PSA Government Division’s 
expenses. 

GSCC believes that it is in the best 
interests of its members, the vast 
majority of whom are also PSA 
members, for GSCC to help collect fees 
on behalf of PSA’s Government 
Division. The PSA, which represents the 
interests of the entire Government 
securities industry, has indicated to 
GSCC the need to ensure a stable source 
of funding for its Government Division. 
The costs and administrative burden to 
GSCC of establishing and maintaining 
this collection process are expected to 
be minimal. 

GSCC also notes that other SEC- 
regulated clearing agencies, specifically 
the Depository Trust Company and the 
MBS Clearing Corporation, currently 
help provide such a collection source on 
behalf of the PSA for its Money Market 
Committee and Mortgage-Backed 
Securities Division, respectively. 

The key aspects of the PSA’s funding 
proposal are as follows. Each month 
GSCC would collect $100,000 from 
dealer Comparison System members on 
a pro rata basis based on the par value 
of submitted trades (with a cap, initially 
to be $5,000, for any single member). 

The $100,000 aggregate amount would 
be subject to change by the PSA with 
sufficient prior notice to GSCC. For 
Netting System members, GSCC would 
adithe appropriate amount to such 
members’ funds-only settlement 
obligations on the same day of the 
month (the tenth business day) that 
those members are billed for GSCC fees. 
(Comparison-only members are billed 
for GSCC fees by mail by the fifth 
business day of the month, and must 
make their payment via Fedwire by the 
tenth business day.) 

The funds collected would be 
remitted to the PSA at the end of each 
calendar quarter. The float earned by 
GSCC would be used to defiray 
programming, administration, and other 
costs related to the collection of PSA 
fees. In addition, GSCC may require 
reimbursement from the PSA for certain 
of the programming and operational 
costs that it incurs prior to 
implementation of this funding plan. (In 
this regard, the GSCC Board has 
determined that it is appropriate for 
GSCC to absorb some of its initial 
programming, administrative, and other 
costs related to establishing this 
collection procedure). 

The proposed arrangement would be 
subject to the following conditions and 
understandings: 

(1) GSCC members would participate 
in this process on a voluntary basis; 
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(2) GSCC members could indicate that 
they do not wish to be assessed for PSA 
fees; 

(3) GSCX^ members that do not 
indicate in advance to GSCC that they 
no longer wish to participate in this 
process would not be penalized by 
GSCC for not paying an assessed 
amount; 

(4) GSCC members that peuticipate in 
this process would be subject to a 
minimum monthly fee to be set by the 
PSA. Initially, this minimum monthly 
fee will be $100; 

(5) GSCC would not guarantee 
remission to PSA of $100,000, or any 
other particular sum. Rather, it would 
remit only those funds actually received 
from members. (There would be a 
presumption that a shortfall in a funds- 
only payment made on the tenth 
business day of the month was due to 
nonpayment of the member*s PSA fee, 
up to the amount of such fee); and 

(6) PSA would agree both to maintain 
the confidentiality of the data provided 
by GSCC to it as well as any information 
on members' activity that might 
possibly be inferred as a result of this 
arrangement, and to not use the 
information provided by GSCC for any 
purpose other than the collection of 
fees. 

The proposed rules changes are 
consistent with section 17A(b)(3)(A) of 
the Act and the rules and regulations 
thereunder in that they will facilitate 
the prompt and accurate clearance and 
settlement of securities transactions. 

B, Self-Regulatory Organization's 
Statement on Burden on Competition 

GSCC does not believe that the 
proposed rule change will impose any 
burden on competition that is not 
necessary or appropriate in furtherance 
of the purposes of the Act. 

C. Self-Regulatory Organization's 
Statement on Comments on the 
Proposed Rule Change Received from 
Members, Participants or Others 

Comments on the proposed rule 
changes have not yet been solicited or 
received. Members will be notified of 
the rule filing, and comments will be 
solicited, by an Important Notice. GSCC 
will notify the Commission of any 
written comments received by GSCC. 

IIL Date of Effectiveness of the 
Proposed Rule Change and Timing for 
Commission Action 

Within thirty-five days of the date of 
publication of this notice in the Federal 
Register or within such longer period (i) 
as the Commission may designate up to 
ninety days of such date if it finds such 
longer period to be appropriate and 


publishes its reasons for so finding, or 
(ii) as to which the self-regulatory 
organization consents, the Commission 
will: 

(A) By order approve such proposed 
rule change, or 

(B) Institute proceedings to determine 
whether the proposed rule change 
should be disapproved. 

rV. Solicitation of Comments 

Interested persons are invited to 
submit written data, views, and 
arguments concerning the foregoing. 
Persons making written submissions 
should file six copies thereof with the 
Secretary, Securities and Exchange 
Commission, 450 Fifth Street, NW., 
Washin^on, DC 20549. Copies of the 
submission, all subsequent 
amendments, all written statements 
with respect to the proposed rule 
change that are filed with the 
Commission, and all written 
communications relating to the 
proposed rule change between the 
Commission and any person, other than 
those that may be withheld from the 
public in accordance with the 
provisions of 5 U.S.C, 552, will be 
available for inspection and copying in 
the Commission's Public Reference 
Section, 450 Fifth Street, NW., 
Washington, DC 20549. Copies of such 
filing also will be available for 
inspection and copying at the principal 
office of GSCC. All submissions should 
refer to file number SR--GSCC~92-13 
and should be submitted by December 
24, 1992, 

For the Commission, by the Division of 
Market Regulation, pursuant to delegated 
authority. 

Margaret H. McFarland, 

Deputy Secretary. 

(FR Doc. 92-29275 Filed 12-2-92; 8:45 ami 
BiLUNQ CODE 


[Release No. 34-31503; File No. SR-NSCC- 
92-12J 

Seif-Reguiatory Organizations; 
National Securities Clearing 
Corporation; Notice of Rling of a 
Proposed Rule Change Relating to 
Covering Open Short Positions that 
are Subject to the Honest Broker 
Procedures 

November 23,1992. 

Pursuant to section 19(b)(1) of the 
Securities Exchange Act of 1934 
("Act"),' notice is hereby given that 
October 13,1992, the National 
Securities Clearing Corporation 
("NSCC") filed with the Securities and 


* 15 U.S.C. 78s(b)(l) (1988). 


Exchange Commission ("Ck)mmission") 
the proposed rule change as described 
in Items I. II, and III below, which Items 
have been prepared primarily by the 
self-regulatory organization. The 
(Dommission is publishing this notice to 
solicit comments on the proposed rule 
change from interested persons. 

I. Self-Regulatory Organization's 
Statement of the Terms pf Substance of 
the Proposed Rule Change 

The proposed rule change would add 
new Rule 21 to NSCC’s rules that would 
ensure that open short positions in 
NSCC's Continuous Net Settlement 
System ("CNS") are covered by the 
release of pledged securities in the event 
an NSCC member activates the 
Depository Trust Company's ("DTC") 
Honest Broker procedures. Attached as 
Exhibit A is new NSCC Rule 21. 

II. Self-Regulatory Organization's 
Statement of the Purpose of, and 
Statutory Basis for, the Proposed Rule 
Change 

In its filing with the Commission, 
NSCC included statements concerning 
the purpose of and basis for the 
proposed rule change and discussed any 
comments it received on the proposed 
rule change. The text of these statements 
may be examined at the places specified 
in Item IV below. NSCC has prepared 
summaries, set forth in sections A, B, 
and C below, of the most significant 
aspects of such statements, 

A. Self-Regulatory Organization's 
Statement of the Purpose of, and 
Statutory Basis for, the Proposed Rule 
Change 

(a) The proposed rule change will 
ensure that Open CNS short positions 
are covered by the release of pledged 
securities in the event an NSCC member 
activates DTC’s Honest Broker 
procedures. 

Under DTC’s Honest Broker 
procedures,^ a troubled broker must 
submit to DTC a listing of the open 
delivery obligations that it would like to 
complete if shares are released by a 
pledgee bank. DTC’s Honest Broker 
proposal provides that CNS obligations 
will take priority over other delivery 
obligations if the member submits 
instructions to DTC relating to Ca^S 
open short positions and shares are 
released. If the number does not include 
open CNS short positions in its 
instructions to DTC, they will not be 
covered. 

It is in the interests of the National 
Clearance and Settlement System that 


* Securities Exchange Act Release No. 30948 ()uly 
7. 1992). 57 FR 33533. 
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open short positions be covered by 
released shares. The rule change would 
ensure that this would occur as it 
authorizes NSCC to submit all such 
positions to DTC on the member’s 
behalf. Since pledgee banks would be 
expecting payment for released shares, 
the proposed rule further provides that 
payments in respect of such deliveries 
would be made by NSCC to DTC, and 
would be included with their pro rata 
distribution to the pledgee banks, 
instead of being included with the 
member’s other settlement credits 
pursuant to NSCC’s Rule 12, 

Since the proposed rule change will 
facilitate the prompt and accurate 
clearance and settlemwit of securities 
transactions for which NSCC is 
responsible, it is consistent with section 
17A of the Act and the rules and 
regulations thereunder. 

B. Self-Regulatory Organization's 
Statement on Burden on Competition 

NSCC does not believe that the 
proposed rule change will have an 
impact or impose a burden on 
competition. 

C. Self-Regulatory Organization's 
Statement on Comments on the 
Proposed Rule Change Received from 
Members, Participants, or Others 

No written comments have been 
solicited or received. NSCC will notify 
the Commission of any written 
comments received. 

III. Date of Effectiveness of the 
Proposed Rule Change and Timing for 
Commission Action 

Within thirty five days of the date of 
publication of this notice in the Federal 
Register or within such longer period (i) 
as the Commission may designate up to 
ninety days of such date if it finds such 
longer period to be appropriate and 
publishes its reasons for so finding or 
(ii) as to which the self-regulatory 
organization consents, the Commission 
will: 

(A) By order approve such proposed 
rule change, or 

(B) Institute proceedings to determine 
whether the proposed rule change 
should be disapproved. 

IV. Solicitation of Commenta 

Interested persons are invited to 
submit written data, views, and 
arguments concerning the foregoing. 
Persons making written submissions 
should file six copies thereof with the 
Secretary, Securities and Exchange 
Commission, 450 Fifth Street, NW., 
Washington, DC 20549. Copies of the 
submission, all subsequent 
amendments, all written statements 


with respect to the proposed rule 
change that are filed with the 
Commission, and all written 
communications relating to the 
proposed rule change between the 
Commission and any person, other than 
those that may be withheld firom the 
public in accordance with the 
provisions of 5 U.S.C. 552, will be 
available for inspection and copying in 
the Commission’s PubKc Reference 
Station, 450 Fifth Street, NW., 
Washington, DC 20549. Copies of such 
filing also will be available for 
inspection and copying at the principal 
office of NSCC. AU submissions sho^d 
refer to file number SR-92-12 and 
should be submitted by December 24, 
1992. 

For the Commission, by the Division of 
Market Regulatkm, pursuant to delegated 
authority. 

Margaret H. McFarland, 

Deputy Secretary. 

Exhibit A 

Text of the Proposed Rule Change 

Rule 21. Any member who activates The 
Depository Trust Company’s Honest Broker 
procedures authorizes the Coqmration to 
submit to The DepositOTy Trust Company, on 
such member’s behalf, to each open CNS 
short position, such data as is necessa;^ to 
identify the Corporation as The Depository 
Trust Company participant account to which 
a redelivery of released pledged securities is 
to be made. Such authorization shall 
continue to the entire time period the 
member utilizes the Honest Broker 
procedure. Any CNS credit to a delivery 
which is completed through this procedure 
shall not be included with the member's 
other CNS daily credits as provided in Rule 
12 but shall be payable by the Corporation to 
The Depository Trust Company on the day 
such delivery is completed. 

(FR Doc. 92-29276 Filed 12-92; 8:45 ami 
BIUJNO COOK soia-ai~M 


[Release No. 34-^526; FHe No. SR-NYSE- 
92-35] 

Self-Regulatory Organizations; Notice 
of Filing and Order Granting 
Temporary Accelerated Ap^val of 
Proposed Rule Change by the New 
York Stock Exchange, Inc. Relating to 
Amendments to Rule 104.10(6) 
Pertaining to Specialists’ Liquidating 
Transactions 

November 27,1992. 

Pursuant to section 19(bKl) of the 
Securities Exchange Act of 1934 
(“Act”), 15 U.S.Q 78s[b)(l). notice is 
hereby given that on November 25, 
1992, the New York Stock Exchange, 
Inc. (“NYSE” or “Exchange”) filed with 
the Securities and Exchange 
Commission (“Commission”) the 


proposed rule change as described in 
Items 1 and n below, which Items have 
been prepared by the self-regulatory 
organizaticm. The Commission is 
publishing this notice to solicit 
comments on the proposed rule change 
from interested persons. 

I. Self-Regulatory Organization’s 
Statement of the Terms of Substance of 
the Proposed Rule Change 

The proposed rule change extends a 
pilot program amending Exchange Rule 
104.10(6) pertaining to specialists* 
liquidating transactions until January 
29,1993. 

The Exchange requests accelerated 
approval of the proposed rule change to 
enable the pilot, which would otherwise 
expire on November 27,1992, to 
continue on an uninterrupted basis. 

n. Self-Regulatory Organization’s 
Statement of the Purpose of, and 
Statutory Basis for, the Proposed Rule 
Change 

In its filing with the Commission, the 
self-regulatory organization included 
statements concerning the purpose of 
and basis for the proposed rule change 
and discussed any comments it received 
on the proposed rule change. The text 
of these statements may be examined at 
the places specified in Item m below. 
The self-regulatory organization has 
prepared summaries, set forth in 
sections A, B, and C below, of the most 
significant aspects of such statements. 

A. Self-Regulatory Organization's 
Statement of the Purpose of, and 
Statutory Basis for, the Proposed Rule 
Change 

(a) Purpose 

The Exchange has proposed to amend 
Rule 104.10(6) on a permanent basis in 
File No. SR-NYSE-92-20. The 
proposed rule change, originally filed as 
a one-year pilot in SR-NYSE-91-07 and 
extended for three months in SR- 
NYSE-92-18, would amend Rule 
104.10(6) to permit specialists to 
“reliquify” a dealer position by selling 
“long” on a zero-minus tick, or by 
purchasing to cover a “short” position 
on a zero-plus tick, without Floor 
Official approval. The proposed 
amendments also emphasize the 
specialist’s affirmative role in providing 
stabilizing dealer participation to the 
marketpl^e where reliquification may 
be required to facilitate the maintenance 
of a fair and orderly market. 

The Commission granted temporary 
approval to a one-year pilot * and 


* $60 Securities Exchange Act Release No. 34- 

29626 (August 29,1991), 56 FR 43953 (September 
5,1991) (“1991 Apfffoval Order**). 
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subsequently granted approval for a 
three-month extension of that pilot* * 
The current pilot is scheduled to expire 
on November 27,1992. The Exchange is 
now seeking to extend the pilot until 
January 29,1993 in order to give the 
Commission sufficient time to consider 
the Exchange's filing for permanent 
approval. 

(b) Statutory Basis 

The basis under the Act for this 
proposed rule change is Section 6(b)(5), 
which requires that the rules of the 
Exchange be designed to promote just 
and equitable principles of trade, to 
remove impediments to and perfect the 
mechanism of a free and open market 
and, in general, to protect investors and 
the public interest The Exchange 
believes the proposed rule change is 
consistent with these objectives because 
it enhances the specialists' ability to 
reliqmfy and re-enter the market and 
reinforce the specialists' obligation to 
participate during volatile or unusual 
market conditions in a manner that is 
counter to the trend of the market and 
which cushions price movements in the 
specialists' stoclos. 

B. Self-Regulatory Organization's 
Statement on Burden on Competition 

The Exchange does not believe that 
the proposed rule change will impose 
any burden on competition that is not 
necessary or appropriate in furtherance 
of the purposes of ^e Act. 

C. Self-Regulatory Organization's 
Statement on Comments on the 
Proposed Rule Change Received from 
Members, Participants or Others 

The Exchange has neither solicited 
nor received written comments on the 
proposed rule change. 

III. Solicitation of Comments 

Interested persons are invited to 
submit written data, views and 
arguments concerning the foregoing. 
Persons making written submissions 
should file six copies thereof with the 
Secretary, Securities and Exchange 
Commission, 450 Fifth Street, NW., 
Washington, DC 20549. Copies of the 
submission, all subsequent 
amendments, all written statements 
with respect to the proposed rule 
change mat are filed with the 
Commission, and all written 
communications relating to the 
proposed rule change between the 
Commission and any person, other than 
those that may be wit^eld ^m the 
public in accordance with the 


’ Sm Seairities Exchange Act Release No. 34- 
31108 (August 27,1992), 57 FR 40237 (September 
♦. 1992) ri992 Approval Order**). 


provisions of 5 U.S.Q 552, will be 
available for inspection and copying at 
the Commission's Public Reference 
Section, 450 Fifth Street, NW., 
Washin^on, DC 20549. Copies of such 
filing will also be available for 
inspection and copying at the principal 
office of the NYSE. All submissions 
should refer to File No. SR-NYSE-92- 
35 and should be submitted by 
December 24,1992. 

rv. Commission’s Findings and Order 
Granting Temporary Accelerated 
Approval of Proposed Rule Change 

The Commission finds that the 
proposed rule change is consistent with 
the requirements of the Act and the 
rules and regulations thereunder 
applicable to a national securities 
exchange, and, in particular, with 
sections 6(b)(5) and 11 of the Act.* The 
Commission believes the proposal is 
consistent with the section 6(b)(5) 
requirements that the rules of an 
exchange be designed to promote just 
and equitable principles of trade, 
remove impediments to and perfect the 
mechanism of a free and open market, 
and, in general, protect investors and 
the public interest. The Commission 
also believes that the proposal is 
consistent with section 11(b) of the Act 
and Rule 11b—1 thereimder,^ which 
allow exchanges to promulgate rules 
relating to specialists in order to 
maintain fair and orderly markets.® 

Under the current pilot program, a 
specialist may liquidate a position by 
selling stock on a direct minus tick or 
by purchasing stock on a direct plus tick 
only if such transactions are reasonably 
necessary for the maintenance of a fair 
and orderly market and only if the 
specialist has obtained the prior 
approval of a Floor Official. 

Liquidations on a zero minus or a zero 
plus tick, which previously required 
Floor Official approval, can be effected 
under the pilot procedures without a 
Floor OffidaTs approval, but continue 
to be subject to the restriction that they 
be effected only when reasonably 
necessary to maintain a fair and orderly 
market. In addition, the specialist must 
maintain a fair and orderly maiket 
during the liquidation. 

After the liquidation, a specialist is 
required to re-enter the market on the 
opposite side of the market from the 
liquidating transaction to ofiset any 


> 15 U.S,a 78f and 78k (1988). 

• 17 CFR 240.11b-l (1991). 

• See 1991 Approval Order, supra note 1 for a 
description of NYSE Rule 104.10(6) procedures and 

the Co mmi ss io n's rationale for approving those 
procedures on a pilot basis. The discussion in the 
aforementioned order is incorporated by reference 
into this order. 


imbalances between supply and 
demand. During any period of volatile 
or imusual market conditions resulting 
in a significant price movement in a 
specialist's specialty stock, the 
specialist's re-entry into the market 
must reflect, at a minimum, his or her 
usual level of dealer participation in the 
specialty stock. In addition, during such 
periods of volatile market conditions or 
unusual price movements, re-entry into 
the market following a series of 
transactions must reflect a significant 
level of dealer participation. 

In our 1991 Approval Order,® the 
Commission asked the NYSE to submit 
a report setting forth the criteria 
developed by the Exchange to determine 
whether any reliquifications by 
specialists were necessary and 
appropriate in connection with fair and 
orderly markets. The Commission also 
asked the NYSE to provide information 
regarding the Exchange's monitoring of 
liquidation transactions effected by 
specialists on any destabilizing tick. In 
addition, the Commission asked the 
NYSE to provide the following 
information in its report: (1) A review of 
all liquidation transactions effected by 
specialists on any destabilizing ticks; (2) 
a review of liquidating transactions by 
specialists to determine that the 
required Floor Official approval was 
obtained where necessary; (3) and a 
review of liquidating transactions in 
light of dealer participation levels and 
re-entry into the market in terms of 
timing and support. In our 1992 
Approval Oder,* the Commission 
requested that the NYSE continue to 
monitor the pilot and update its report 
where appropriate. In particular, the 
Commission asked the NYSE to report 
any non-compliance with the rule and 
the action the NYSE has taken as a 
result of such non-compliance. 

The NYSE submitted its reports to the 
Commission on July 20,1992 and 
C3ctober 19,1992 concerning the pilot 
program. As noted above, the NYSE 
concludes that the pilot program 
procedures appear to be working well in 
enabling specialists to reliquify 
appropriately to meet the needs of the 
market. The NYSE, therefore, concludes 
that specialists are using the Rule 
104.10(6) pilot program in the manner 
that both Uie Commission and the 
Exchange envisioned. Accordingly, the 
Commission believes that it is 
reasonable to extend the pilot program 
for an additional two months to enable 
the Commission to fully review the 
NYSE reports and to enable the pilot to 


•See 1991 Approval Order, supra note 1. 
^ See 1992 Approval Order, supra note 2. 
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continue without interruption during 
the Commission’s review. 

In approving the NYSE’s proposal on 
a pilot basis, the Commission 
recognized that it was important that the 
NYSE establish criteria for evaluating 
when specialist reliquifications were 
necessary. As noted above, the NYSE 
has submitted two reports to the 
Commission concerning the pilot 
program procedures. These reports have 
provided useful data for evaluating the 
effectiveness of the pilot program. 
Nevertheless, the Commission continues 
to believe that the articulation of 
objective, specific criteria that frame 
regulatory decisions and the 
dissemination of those criteria further 
the goals of the Act. During the next two 
months, the Commission expects to 
work closely with NYSE staff to 
determine if such criteria can be 
promulgated. The Commission expects 
that such criteria, albeit generally stated, 
must be a part of any permanent 
reliquification proposal. 

During the next two months, the 
Commission expects the NYSE to 
continue to monitor compliance with 
the pilot program procedures and report 
any non-compliance with the rule and 
the action the NYSE has taken as a 
result of such non-compliance. The 
Commission requests that the NYSE 
submit its report on this subject by 
December 30,1992. 

The Commission finds good cause for 
approving the proposed rule change 
prior to the thirtieth day after the date 
of publication of notice of filing thereof. 
This will permit the pilot program to 
continue on an uninterrupted basis. In 
addition, the procedures the Exchange 
proposes to continue using are the 
identical procedures that were 
published in the Federal Register for 
the full comment period and were 
approved by the Commission.® 

It therefore is ordered, pursuant to 
section 19(b)(2) of the Act,® that the 
proposed rule change is approved for a 
two month p)eriod ending on January 29, 
1993. 

For the Commission, by the Division of 
Market Regulation, pursuant to delegated 
authority.^® 

Margaret H. McFarland, 

Depu ty Secretary. 

(FR Doc. 92-29314 Filed 12-2-92; 8:45 ami 
BItUNG CODE 801(H)1-4I 


* No comments were received In connection with 
the proposed rule change which implemented these 
procedures. See 1991 Approval Order, supra note 
1 . 

•15 U.S.C. 78s(bK2) (1988). 

17 CFR 20a30-3(aKl2) (1991). 


[Reieas# Na 34-31528; lirtamationa! Sarle» 
Relaasa No. 494; FUo No. SR-NYSE-92-25] 

Self-Regulatory Organizations; Filing 
and Order Granting Partial Accelerated 
Approval of Proposed Rule Change by 
the New York Stock Exchange, Inc., 
Relating to the Listing of Options on 
American Depositary Receipts and 
Preferred Stock 

November 27,1992. 

Pursuant to section 19(b)(1) of the 
Securities Exchange Act of 1934 
(“Act’1,15 U.S.C. 78s(b)(l), notice is 
hereby given that on September 23, 

1992, the New York Stock Exchange 
C’NYSE’* or “Exchange”) filed with the 
Securities and Exchange Commission 
(“Commission”) the proposed rule 
change as described in Items I, n. and 
III below, which Items have been 
prepared by the self-regulatory 
organization. The Commission is 
publishing this notice to solicit 
comments on the proposed rule change 
from interested persons. 

I. Self-Regulatory Organization’s 
Statement of the Terms of Substance of 
the Proposed Rule Change 

The NYSE proposes to provide for the 
listing and trading of options on 
American Depositary Receipts (“ADRs”) 
and preferred stock that meet Exchange 
listing standards. The proposal also 
requires the Exchange to have an 
effective surveillance sharing agreement 
with the exchanges that serve as the 
primary exchanges for the foreign 
securities underlying the ADR options, 
unless the Commission otherwise 
approves the listing of ADR options 
without the existence of a surveillance 
sharing agreement. 

The text of the proposal is available 
at the Office of the Secretary, NYSE and 
at the Commission. 

II. Self-Regulatory Organization’s 
Statement of the Purpose of, and 
Statutory Basis for, the Proposed Rule 
Change 

In its filing with the Commission, the 
self-regulatory organization included 
statements concerning the purpose of 
and basis for the proposed rule change 
and discussed any comments it received 
on the proposed rule change. The text 
of these statements may be examined at 
the places specified in Item IV below. 
The self-regulatory organization has 
prepared summaries, set forth in 
Sections (A), (B) and (C) below, of the 
most significant aspects of such 
statements. 


(A) Seif-Regulatory Organization's 
Statement of the Purpose of, and 
Statutory Basis for, the Proposed Rule 
Change 

The NYSE proposes to provide for the 
listing and trading of options on ADRs 
and preferred stock that meet the 
Exchange’s uniform options listing 
standards. The proposal also requires 
the NYSE to have an effective 
surveillance sharing agreement with the 
exchanges that serve as the primary 
exchanges for the foreign securities 
underlying the ADR options.' 

With respect to options on ADRs, the 
proposal requires that, for the options to 
be eligible for listing and continued 
trading, the NYSE have effective 
surveillance sharing agreements in place 
with the foreign exchanges that serve as 
the primary markets for the foreign 
securities underlying the ADRs, unless 
the Commission otherwise approves the 
options* listing without an agreement. In 
addition, the initial listing standards 
would require that the ADRs underlying 
Exchange-listed options have a “float” 
of 7,000,000 ADRs outstanding, 2,000 
shareholders, trading volume of at least 
2,400,000 over the prior twelve-month 
period, and a minimum price of $7^A for 
a majority of the business days during 
the preceding six-month period. 
Moreover, options on ADRs must meet 
or exceed the maintenance criteria for 
continued listing under the NYSE rules. 
Those criteria include: The ADRs 
underlying Exchange-listed options 
must maintain a “float” of 6,300,000 
ADRs; 1,600 shareholders; trading 
volume of at least 1,800,000 over the 
prior twelve-month period; and a 
minimum price of $5 on a majority of 
the business days during the preceding 
six-month period. 

Furthermore, the Exchange listing 
standards require that the ADR 
underlying an ADR option be registered 
and listed on a national securities 
exchange or traded through the facilities 
of a national securities association and 
be reported as a national market system 
security. The issuers of the ADRs also 
must be in compliance with any 
applicable requirements of the Act. 
Additionally, the NYSE will make 
reasonable inquiry to evaluate the 
securities underlying the ADRs to 
ensure that these securities are generally 
consistent with the above-noted listing 
requirements. 

The Exchange believes that the 
proposed rule change is consistent with 


’ Although the NYSE has requested approval to 
list and trade option^ on preferred stock, the 
Comttis&ion is continuing to review that proposal, 
end is not at this time approving the hsting cd 
options on preferred sU^ 
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section 6(b) of the Act. in general, and 
section 6(b)(5). in particul^. in that it is 
designed to remove impediments to and 
perfect the mechanism of a free and 
open market and the national market 
system, and protect investors and the 
public interest 

(B) Self-Regulatory Organization's 
Statement on BunJen on Competition 

The NYSE believes that the proposed 
rule change vdll not impose a ourden on 
competition. 

(C) Self-Regulatory Organization's 
Statement on Comments on the 
Proposed Rule Change Received from 
Members, Participants, or Others 

Written comments on the proposed 
rule change were neither solicited nor 
received. 

lit Date of Effectiveness of the 
Proposed Rule Change and Timing for 
Commission Action 

The Exchange has requested that the 
proposed rule change be given 
accelerated effectiveness pursuant to 
section 19(b)(2) of the Act 

The Commission finds that the 
portion of the proposed rule change 
related to the listing of options on 
certain ADRs where there is an effective 
surveillance sharing agreement in place 
is consistent with the requirements of 
the Act and the rules and regulations 
thereunder applicable to a national 
securities exchange, and, in particular, 
the requirements of section 6(b)(5). 
Specifically, the Commission finds that 
allowing options to trade on ADRs. 
among other things, gives investors a 
better means to hedge their positions in 
the ADRs. as well as enhanced market 
timing opportunities.* * Further, the 
pricing of ADRs underlying an ADR 
option may become more efficient and 
market makers in these ADRs. by virtue 
of enhanced hedging opportunities, may 
be able to provide deeper and more 
liquid markets. In sum. options on 
ADRs likely will engender the same 
benefits to investors and the market 
place that exist with respect to options 
on common stock. 

The Commission also believes that it 
is appropriate to permit the NYSE to list 
and trade options on certain ADRs given 
that the proposal includes specific 
provisions related to the protection of 
investors. First, the proposal requires 
that the ADRs must meet the NYSE's 
uniform options listing standards in all 
respects. As described above, this would 


^ For example, if an investor wants to invest in 
ADRs but he does not have the sufficient cash 
available until a future date, he can purchase the 
ADR option now for less money and exercise Che 
option to purchase the ADRs at a later date. 


include the initial and maintenance 
criteria. These criteria ensure, among 
other things, that the underlying ADRs 
will maintain adequate price and float 
to prevent susceptibility to 
manipulation. S^ond. the NYSE has 
represented that it will make a 
reasonable inquiry to evaluate securities 
underlying ADRs, to ensure that these 
securities are generally consistent with 
the requirements set forth in the 
Exchange’s options listing standards.* 
The Commission recognizes that, in 
some cases under the proposal, an ADR 
underlying an option could meet the 
options listing standards while the 
foreign security on which the ADR is 
based may not meet these standards in 
every respect For example, in the case 
of ADRs overlying certain foreign 
securities, one ADR could represent 
several shares of a specific stock so that 
the price of the ADR will meet exchange 
listing standards even though the price 
of the foreign security may not meet the 
price standards because the market 
price of the foreign security is less than 
the NYSE standard. The Commission 
believes, however, that requiring the 
NYSE to review the securities 
underlying the ADRs to ensure that they 
are generally consistent with the 
Exchange’s options listing standards, 
along with otner market safeguards, will 
adequately protect investors from the 
possibility that an ADR option can be 
easily manipulated.'* 

Third, the proposal requires that the 
NYSE have an effective surveillance 
sharing agreement in place with the 
primary exchange on which the security 
underlying the ADR trades, unless the 
Commission otherwise approves the 
listing of ADR options without the 
existence of a surveillance sharing 
agreement. As a general matter, the 
Commission believes that the existence 
of an effective surv^eillance sharing 
agreement between an exchange 
proposing to list an equity option, such 
as options on ADRs. and the exchange 
trading the stock underlying the equity 
option is necessary to detect and deter 
market manipulation and other trading 
abuses.* In particular, the Commission 


’ See letter from famet E. Buck. Semor Vice 
President and Secretary. NYSE, to Monica C 
Michelizzi. Staff Attorney, dated November 11. 
1992. 

^ For example, the Commission would expect an 
Exchange to consider delisting an option on an ADR 
if the price and public Boat of the underlying 
security both did not meet trading or size 
maintenance standards, or if the security 
underlying the ADR failed to meet other standards 
that raised manipulative concerns. 

* The Commission notes that the NYSE, along 
with the other national securities exchanges and the 
National Association of Securities Dealers 
("NASD"), the domestic markets on which the 


notes that effective surveillance sharing 
agreements provide an important 
deterrent to manipulation because they 
facilitate the availability of information 
needed to fully investigate a potential 
memipulation if it were to occur. These 
agreements are especially important, in 
the context of derivative products based 
on foreign securities, because they 
facilitate the collection of necessary 
regulatory, surveillance and other 
information from foreign jurisdictions. 
The Commission further believes that 
the ability to obtain relevant 
surveillance information, including, 
among other things, the Identity of the 
ultimate purchasers and sellers of 
securities, is an essential and necessary 
component of an effective surveillance 
agreement. 

In the context of ADRs, the 
Commission generally believes that the 
relevant underlying equity market is the 
primary market on which the security 
underlying the ADR trades. This is 
because the market for the security 
underlying the ADR generally is larger 
in comparison to the ADR market, both 
in terms of share volume and the value 
of trading. Thus, as a general matter, the 
market for the security imderlying the 
ADR is the price-discovery market and. 
therefore, would be instrumental in 
engaging in manipulative or other 
abusive trading strategies in conjunction 
with transactions in the overlying ADR 
options market.® Further, because of the 
leverage provided by an option on the 
ADR. the Commission believes these 
requirements will ensure the integrity of 
the marketplace. 


ADRs underlying the ADR options may trade, are 
members of the Intermarket Surveillance Group 
("ISG"), which %viU provide for the exchange of 
necessary surveillance information concerning 
trading activity in the ADR markets underlying 
ADR options. !SG was formed on July 14. 1983 to. 
among other things, coordinate more effectively 
surveillance and investigative information sharing 
arrangements in the stock and options markets. See 
Intermarket Surveillance Group Agreement. July 14. 
1983. The most recent amendment to the ISG 
Agreement, which incorporates the original 
agreement and all amendments made thereafter, 
was signed by ISG members on January 29.1990. 
See Second. Amendment to the Intermarket 
Surveillance Group Agreement. January 29.1990. 

* See also Securities Exchange Act Release No. 
26653 (March 21.1989). 54 FR 12705 (order 
approving the trading of options on the 
International Market Index ("IMI"). an index 
comprised of ADRs traded in the United States 
based on foreign securities). In this approval order, 
the Commission specifically required effective 
surveillance sharing agreements to be in place vrith 
the exchanges on which the foreign securities 
underlying the ADRs that comprised 78% of weight 
of the Index traded. The (Commission further 
recommended that effective surveillance sharing 
agreements be obtained with the exchanges on 
which the foreign securities underlying the ADRs 
that comprised the remaining 22% of ^e weight of 
the Index traded. 
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In summary, the Commission believes 
the NYSE will have the ability to surveil 
adequately trading in the ADR options 
market and the related equity market 
because the NYSE’s proposal requires 
that there be an effective surveillance 
sharing agreement in place between the 
NYSE and the primary market on which 
the security underlying the ADR trades.^ 

The Commission finds good cause for 
approving the above-noted portions of 
the proposed rule change prior to the 
thirtieth day after the date of 
publication of notice of filing thereof in 
the Federal Register. First, the 
provisions in the NYSE’s proposal 
regarding the application of the options 
listing standards to the ADRs and the 
requirement that there be an effective 
surveillance sharing agreement in place 
between the NYSE and the primary 
market for the security imderlying the 
ADR is identical to a proposed rule 
change submitted by the Amex that was 
subject to the full notice and comment 
period.® The Commission received no 
comments on the Amex’s proposal. 
Accordingly, the Commission believes it 
is not necessary to separately notice the 
NYSE’s proposal for comment. Second, 
with respect to the provisions in the 
NYSE’s proposal requiring the NYSE to 
a make reasonable inquiry to evaluate 
securities underlying ADRs to ensure 
that these securities are generally 
consistent with the requirements set 
forth in the Exchange’s options listing 
standards, the Commission believes mat 
these provisions will strengthen the 
regulatory requirements applicable to 
options on ADRs by serving to ensure 
that the markets for the securities 
underlying the ADRs are not readily 
susceptible to manipulation. 
Accordingly, since the Commission 
finds that no new issues are raised by 
the current proposal, the Commission 
believes it is consistent with sections 
19(b)(2) and 6(b)(5) of the Act to 
approve the NYSE’s proposal to list and 
trade options on ADRs on an accelerated 
basis. 

IV. Solicitation of Comments 

Interested persons are invited to 
submit written data, views and 
arguments concerning the proposed rule 
change. Persons making written 
submissions should file six copies 
thereof with the Secretary, Securities 


^ Moreover, as noted above, the NYSE, along with 
the other national securities exchanges and the 
NASD, the domestic markets on which the ADRs 
underlying the ADR options may trade, is a member 
of the ISG and would have access to surveillance 
information regarding trading in the ADR itself, in 
addition to surveillance information on the security 
underlying the ADR pursuant to an effective 
*See Securities Exchange Act Release No. 31117 
(August 28,1992), 57 FR 40703. 


and Exchange Commission, 450 Fifth 
Street, NW., Washington, I)C 20549. 
Copies of the submission, all subsequent 
amendments, all written statements 
with respect to the proposed rule 
change that are filed with the 
Commission, and all written 
communications relating to the 
proposed rule change between the 
Commission and any person, other than 
those that may be withheld from the 
public in accordance with the 
provisions of 5 U.S.C. 552, will be 
available for inspection and copying in 
the Commission’s Public Reference 
Section, 450 Fifth Street, NW., 
Washington, DC. Copies of such filing 
will also be available for inspection and 
copying at the principal office of the 
above-mentioned self-regulatory 
organization. All submissions should 
refer to the file number in the caption 
above and should be submitted by 
December 24,1992. 

It is therefore ordered, pursuant to 
section 19(b)(2) of the Act®, that the 
portion of the proposed rule change 
(SR-NTSE-92-25) related to the listing 
of options on ADRs where there is an 
effective surveillance sharing agreement 
in place between the NYSE and the 
primary exchange on which the security 
underlying the ADR trades is approved, 
effective December 1,1992. 

Accordingly, the Exchange may submit 
listing certificates for ADR options on 
December 1,1992 pursuant to Rule 
12dl-3 under the Act and commence 
trading in the options according to the 
time parameters established in the Joint 
Options Listing Procedures Plan. 

For the Commission, by the Division of 
Market Regulation, pursuant to delegated 
authority. 

Margaret H. McFarland, 

Deputy Secretary. 

[FR Doc. 92-29319 Filed 12-2-92; 8:45 ami 
BILUNQ CODE 801(M)1*M ^ 


[Release No. 34-31499; File Nos. SR-OCC- 
92-28 and SR-ICC-92-5] 

Self-Regulatory Organizations; The 
Options Clearing Corporation and the 
fntermarket Clearing Corporation; 
Notice of Proposed Rule Changes 
Relating to Cross-Margining 

November 23,1992. 

Pursuant to section 19(b)(1) of the 
Securities Exchange Act of 1934,' notice 
is hereby given that on September 22, 
1992, The Options Clearing Corporation 
(“OCC”) and The Intermarket Clearing 


•15U.S.C 78s(b) (1988). 

'®17 CFR 200.30-3(a) (12)(1992). 
' 15 U.S.C. 78s(b)(l) (1988). 


Corporation (“ICC”) filed with the 
Securities and Exchange Commission 
(“Commission”) the proposed rule 
changes as described in Items I, II, and 
in below, which Items have been 
prepared by the self-regulatory 
organizations. The Commission is 
publishing this notice to solicit 
comments on the proposed rule changes 
from interested persons, 

I. Self-Regulatory Organizations* 
Statement of the Terms of Substance of 
the Proposed Rule Changes 

The purpose of the proposed rule 
changes is to accommodate the 
establishment of cross-margining 
arrangements among OCC, ICC, and the 
Chicago Mercantile Exchange (“CME”). 

II. Self-Regulatory Organizations* 
Statement of the Purpose of, and 
Statutory Basis for, the Proposed Rule 
Changes 

In their filings with the Commission, 
the self-regulatory organizations 
included statements concerning the 
purpose of and basis for the proposed 
rule changes and discussed any 
comments they received on the 
proposed rule changes. The text of these 
statements may be examined at the 
places specified in Item IV below. The 
self-regulatory organizations have 
prepared summaries, set forth in 
sections (A), (B), and (C) below, of the 
most significant aspects of such 
statements. 

A. Self-Regulatory Organizations' 
Statement of the Purpose of and 
Statutory Basis for, the Proposed Rule 
Changes 

The purpose of these rule changes is 
to provide for cross-margining 
arrangements between and among 
participating clearing organizations 
pursuant to a cross-margining 
agreement. Both OCC and ICC propose 
to enter into a Cross-Margining 
Agreement (“Agreement”) with the CME 
to accommodate the existing bilateral 
cross-margining program between OCC 
and CME, the establishment of a 
bilateral cross-margining program 
between ICC and QvfE, and the 
establishment of a trilateral cross- 
margining program among OCC, ICC, 
and CME. The bilateral programs would 
involve the cross-margining of (i) certain 
OCC-cleared stock index options with 
certain CME-cleared stock index futures 
and commodity options on those stock 
index futures and (ii) certain ICC- 
cleared stock index ^tures and 
commodity options on those stock index 
futures with certain CME-cleared stock 
index futures and commodity options 
on those stock index futures. The 
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programs would include positions 
carried in both proprietary and non¬ 
proprietary X-M Accounts. The 
trilateral program would involve the 
cross-margining of certain CKX-cleared 
stock index options, certain ICC-cleared 
stock index futures and commodity 
options on those stock index futures, 
and certain CME-cleared stock index 
futures and commodity The contracts 
that would be eligible for cross- 
margining under these options on those 
stock index futures carried in 
proprietary or non-proprietary X-M 
Accounts. The contracts that would be 
eligible for cross-margining under these 
programs are specified in Exhibit A to 
the Agreement.^ The extension of cross- 
margining to the additional bilateral 
program as well as the trilateral program 
will expand the universe of available 
hedge positions and thereby will 
encourage wider participation in cross- 
margining and should potentially 
reduce the exposure of the clearing 
system in the event of a clearing 
member default. 

The Cross-Margining Agreement 
The cross-margining programs 
between ICC and CME and among OCC, 
ICC, and CME would operate in 
basically the same way as the existing 
OCC-CME program.^ The Agreement is 
based on the existing Amended and 
Restated Cross-Margining Agreement 
(“Amended Agreement*’) between OCC 
and CME with modifications as 
necessary to accommodate cross- 
margining with an additional 
Participating Commodity Clearing 
Organization (“CCO”). Accordingly, this 
filing will discuss the modifications 
made to the Amended Agreement to 
accommodate the ICC-CME bilateral 
and the OCC-ICC-CME trilateral 
programs. Section 1 of the Agreement 
includes certain additional definitions 


*Th 0 eligible contracts include: (1) OCC-cleared 
put and call options on the Standa^ & Poor’s 
(’’SAP”) 500 Index, S&P 100 Index. Major Market 
Index, New York Stock Exchange (“NYSE”) 
Composite Index, Financial News Composite Index, 
Institutional Index, Financial Times 100 Index, and 
the S&P MidCap 400 Index. Financial Times 100 
Index, and the S&P MidCap 400 Index; (2) ICC- 
cleared NYSE Composite Index futures and pul and 
call options on NYSE Composite Index hitures; and 
(3) CME-cleared S&P 500 futures, put and call 
options on SfitP 500 futures. Financial Times 100 
Index futures, put and call options on Financial 
Times 100 Index futures. S&P MidCap 400 futures, 
and put and call options on S&P MidCap 400 
futures. 

’For a description of the CXX7CME cross- 
margining program, refer to Securities Exchange Act 
Release Nos. 27296 (September 26,1989), 54 FR 
41195 (File No. SR-OCC—69-01) (order approving 
CXX/CME proprietary cross-manning) and 29991 
(November 26.1991), 56 FR 61458 (File No. SR- 
CXX-90-ll (order approving OCC/CME non¬ 
proprietary, market professional cross-margining). 


applicable to the proposed programs. 
The definition of “Affiliate” as 
proposed in Amendment No. 3 to File 
No. SR-C)C(3-9()-2 * is used in the 
Agreement.® The term Set of X-M 
accounts has been substituted for the 
term Pair of X-M Accounts in order to 
accommodate both trilateral and 
bilateral cross-margining programs. The 
Agreement would also define a Carrying 
Clearing Organization as any Clearing 
Organization (“CO”) that carries one of 
a particular Set of X-^ Accounts. The 
term reflects that under the Agreement 
a Set of X-M Accounts might be carried 
by either all three or only two Clearing 
Organizations. 

Revisions to other definitions are 
made in the Agreement. The definition 
of a Joint Clearing Member has been 
revised to mean a Clearing Member of 
each (dairying Clearing Organization, 
and the term Affiliated Clearing 
Members now refers to two Clearing 
Members that are Affiliates of one 
another, one or the other of which is a 
Clearing Member of each Carrying 
Clearing Organization. 

Section 2 of the Agreement provides 
that, subject to the approval of the 
Carrying Clearing Organizations, Joint 
Clearing Members and Pairs of 
Affiliated Clearing Members may 
establish one Set of Proprietary X-M 
Accounts and one Set of Non- 
Proprietary X-M Accounts. That section 
allows each Set of X-44 Accounts to 
consist of either two or three accounts 
and sets forth descriptions of such 
accounts. The forms of a Joint Clearing 
Member’s Proprietary X-M Account 
Agreement and of a Pair of Affiliated 
Clearing Members Proprietary X-M 


* Securities Exchange Act Release No. 27749 
(March 7.1990). 55 FR 8276 (File Nos. SR-OCC- 
90-2 and SE-ICC-90-ll (notice of proposed rule 
change relating to OCC-ICC cross-margining 
program). 

® The definition in the proposed Agreement 
focuses on the relationship l^tween the Affiliates 
as opposed to the status of an account carried by 
one Affiliate for the other. The definition of 
Affiliate as set forth in the (X^C/CME Amended 
Agreement stated that each entity must be a person 
whose account with the other entity would not be 
the account of a customer. This dehnition was 
originally adopted in the context of proprietary 
cross-margining and was intended to insure the 
appropriateness under Commission and CFTC rules 
and regulations of commingling funds beneficially 
owned by each of the pair of Affiliates in a 
proprietary cross-margining account. However, 
there is no legal necessity for this definition to 
focus on the status of an account (i.e., proprietary 
or customer) carried by one Affiliate for the other. 
Therefore, in order to eliminate confusion, the 
definition of Affiliate is based on the relationship 
of the entities (i.e., control of one entity over the 
other or the entities being under common control). 
Letter from James C. Yong, Vice President and 
Deputy General Counsel, OCC, to Jonathan 
Kallman, Associate Director. Division of Market 
RegulaUon. Commission (July 7,1992). 


Account Agreement and the forms of a 
Joint Clearing Member Non-Proprietary 
X-M Account Agreement and of a Pair 
of Affiliated Clearing Members Non- 
Proprietary X-M Account Agreement 
will be prescribed by the Clearing 
Organizations. For ease in processing 
the Account Agreements, they would rio 
longer be attached as Exhibits to the 
Agreement.® The basic purpose of the 
Account Agreements is unchanged firom 
the purpose in the OCO-CME program 
in that they will provide that the 
Clearing Organizations will have a lien 
on and security interest iii all positions 
in an X-M Account, all margin held in 
respect thereof, and all proceeds of any 
of the foregoing, as security for 
obligations of the Joint Clearing Member 
or Pair of Affiliated Clearing Members to 
the Clearing Organizations. However, 
the security interest in positions in the 
Non-Proprietary X-M Accounts secures 
only obligations arising from the Non- 
Proprietary X-44 Account. Section 2 
also provides for the designation of one 
of the (Harrying Clearing Organizations 
as the Designated Clearing Organization 
for a Joint Clearing Member or Pair of 
Affiliated Clearing Members. 

Section 3 of the Agreement 
contemplates that Clearing Members 
will be able to designate either Set of X- 
M Accounts (i.e., either proprietary or 
non-proprietary) or both as X-M Pledge 
Accounts. As is the case with the 
Amended Agreement, the terms of the 
pledge arrangements have not yet been 
established. Accordingly, section 3 
contains terms stating that no X-M 
Pledge Accounts shall be established 
until all necessary regulatory approval 
is obtained. No modifications are made 
in section 4 of the Agreement. 

Section 5 of the Agreement provides 
that the (Harrying Clearing Organizations 
will jointly determine the margin 
requirement for each Set of X-M 
Accounts carried by them and that any 
Carrying Clearing (Organization may 
elect to use the margin system of 
another Carrying Clearing Organization 
for purposes of calculating margin. Any 
oral agreement between two Clearing 
Organizations to use the margin system 
of one of the two must be made over a 
recorded telephone line and promptly 
confirmed in writing. This change is 
intended for the protection of the parties 
to the oral agreement. 

Section 6 of the Agreement describes 
the acceptable forms of initial margin. 
While the forms of initial margin are 
unchanged from the OCCMHME 
program, deposits of common stock 


• A copy of each Account Agreement will be 
furnished to the Commission once they are 
finalized. 
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would be valued at 70% of current 
market value or at such lesser 
percentage as the Commission and 
Commodity Futures Trading 
Commission (“CFTC'') approve. Other 
differences in section 6 include that the 
Carrying Clearing Organizations will 
jointly control margin in the form of 
letters of credit and that any oral 
consent of a (Orrying Clearing 
Organization to draw on a letter of 
credit must be granted over a recorded 
telephone line and promptly confirmed 
in writing. This change also is intended 
for protection of each Carrying Clearing 
Organization. 

Section 7 of the Agreement describes 
the daily settlement procedures in 
respect of the Sets of X-M Accounts for 
the bilateral and trilateral programs. In 
paragraph (a), language regarding 
recorded telephone lines and written 
confirmation has been included in the 
provisions permitting oral agreements. 
Other differences from the Amended 
Agreement include ICC’s designation of 
OCC as its agent for purposes of 
approving or disapproving settlement 
instructions in order to facilitate the 
settlement process. ICC would give 
reasonable advance notice to OCC and 
CME in the event that it determines to 
revoke such designation. Further 
differences from the Amended 
Agreement include (1) a consolidation 
in paragraph (h) of the description of the 
procedures followed by OCC in issuing 
settlement instructions to an X-M 
Clearing Bank and (2) language in 
paragraph (i) setting forth the 
procedures to be followed by ICC in 
issuing such instructions. In addition, 
paragraph (j) to provides that non- 
proprietary cash settlement funds will 
not be paid to a Clearing Member until 
the Clearing Member has completed 
other non-proprietary, non-X-M 
settlements with all of the Carrying 
Clearing Organizations. Following 
application of such funds in accordance 
with the Agreement, the Carrying 
Clearing C^anizations, of course, 
would pay any remaining funds to the 
Clearing Member’s representative if 
such non-X-M settlements were not 
completed. 

Section 8 of the Agreement describes 
the close-out of X-M Accounts. Most 
differences from the Amended 
Agreement are intended simply to adapt 
the Agreement to accommodate 
trilateral as well as bilateral cross- 
margining arrangements. The basic 
procedures to be followed by the 
Carrying Clearing Organizations in 
liquidating the X-M Accoimts are 
unchanged from those described in the 
Amended Agreement. For clarity, a 
provision is added to section 8(d) of the 


Agreement to provide that funds held in 
the Non-Proprietary Liquidating 
Account may be used to reimburse the 
Proprietary Liquidating Account to the 
extent that proceeds from any 
Proprietary X-M Account were used to 
set off a liquidating deficit in any Non- 
Proprietary X-M Account (as provided 
for in section 8(b) of the Agreement). 
Section 8(d) of the Agreement provides 
further that the CME will be entitled to 
receive 50% of any surplus remaining in 
the Proprietary Liquidating Account. 
OCC or ICC, whichever is a Carrying 
Clearing Organization, will be entitled 
to the remaining 50% of such surplus 
and, if both are Carrying Clearing 
Organizations, that 50% will be 
allocated between OCC and ICC in a 
manner agreed upon between OCC and 
ICC.^ The Agreement also provides that 
no Carrying Clearing Organization shall 
be entitled to retain an amount greater 
than its losses. In the event that the 
liquidation of a defaulting Clearing 
Member results in a shortfall, the 
Agreement provides that CME will bear 
50% of the shortfall. OCC and ICC will 
bear the remaining 50% as allocated 
between themselves in an agreed upon 
manner, provided that if either OCC or 
ICC is not a Carrying Clearing 
Organization v/i\h respect to the 
defaulting Clearing Member, it will not 
be obligated to share in the shortfall,® 
New paragraph (i) is added to section 8 
to provide that the Clearing 
Organizations will annually review the 
formulas for allocating surpluses and 
losses. 

In general, section 9 of the Agreement 
requires that each Clearing Organization 
maintain the confidentiality of 
information obtained under the 
Agreement provided that such 
information is or does not become 
generally known to the public. This 


^ OCC and ICC would allocate their 50% of any 
surplus between themselves on a proportionate 
basis. Each Clearing Organization’s share of such 
surplus would be determined by multiplying the 
amount of the surplus by a hraction, the numerator 
of which would be the number of Eligible Contracts 
in the X>M Accounts cleared by that Clearing 
Organization, and the denominator of which would 
be the total number of Eligible Contracts in the X- 
M Accounts cleared by both Clearing Organizations, 
as fixed at the time of the Dearing Member’s 
suspension. 

® If both OCC and IOC are Carrying Organizations, 
their 50% of any shortfall would also be allocated 
between them a proportionate basis. One Clearing 
Organization’s share of such losses would be 
deiermined by multiplying the amount of the 
shortfall by a fraction, the numerator of which 
would be the number of Eligible Contracts in the 
X-M Accounts cleared by that Clearing 
Organization, and the denominator of which would 
be the total number of Eligible Contracts in such X- 
M Accounts cleared by both Clearing Organizations, 
as fixed at the time of the Clearing Mem^r’s 
suspension. 


exception to the confidentiality 
requirement has been modified to 
provide that it will not be effective if the 
information becomes publicly known 
through an action or failure to act by the 
Clearing Organization seeking to rely on 
the exception. Other minor 
modifications have also been made to 
section 9 for clarity. 

Section 10 of the Agreement reflects 
the agreements among the parties on 
indemnification. Section 10 has been 
revised to clarify the right of an 
indemnitor to control any legal defenses 
available to it and any of the 
indemnified parties. In addition. 

Section 10 of the Agreement is different 
from the Amended Agreement in order 
to provide that an indemnitor will pay 
for one separate firm of attorneys for 
each indemnified party in the event that 
the indemnified parties are two Clearing 
Organizations and the legal defenses 
that are available to one are different 
from or additional to those available to 
the other. Section 11 of the Agreement 
is essentially unchanged from the 
Amended Agreement. 

A new paragraph (c) has been added 
to the termination provisions of section 
12 of the Agreement. Under paragraph 
(c), if either OCC or ICC establishes a 
termination date then the Agreement 
would remain in effect as to the non¬ 
terminating parties. This provision is 
intended to eliminate the need for the 
non-terminating Clearing Organizations 
to execute a new cross-margining 
agreement. 

Except for minor conforming and 
clarifying differences. Sections 13 
through 16 of the Agreement are the 
same as in the Amended Agreement. 

OCC’s By-Laws and Rules 

Most of the chmges proposed by OCC 
to its By-Laws and Rules simply 
correspond to provisions of the 
proposed Agreement. References to 
Carrying CCO(s) and Sets of X-M 
Accounts are added to and references to 
Pairs of X-M Accounts have been 
deleted from the appropriate sections of 
Article I of the By-Laws and section 24 
of Article VI of the By-Laws. 

Conforming changes are made to other 
sections of Article I, section 123 of 
Article VI, and section 5 of Article VIII 
of the By-Laws. 

The amendments to various 
provisions in Chapter VII of OCC’s 
Rules add references to Carrying CCO(s) 
and to Sets of X-M Accounts, delete 
references to Pairs of X-M Accounts, 
and make other conforming changes. 
Rule 706 is amended to reflect that, if 
a cash amount is due to a Joint Clearing 
Member or a Pair of Affiliated Clearing 
Members, settlement will not be made 






Federal Register / Vol. 57, No, 233 / Thursday, December 3. 1992 / Notices 


57261 


until all settlements are completed in 
respect to all non-proprietary accounts 
carried by it or them at 0(X and the 
Participating CCOs. Rule 707(b) is 
amended to reflect that any shortfall 
resulting from the liquidation of the Sets 
of X~M accounts will be allocated 
between or among OCC and the 
Participating CCO(s) in accordance with 
the Participating CCO Agreement. 

Rules 1001 and 1106 are amended to 
add references to Sets of X-M Accounts 
and to delete references to Pairs of X- 
M Accounts. 

ICC Rules 

The changes proposed by ICC to its 
Rules are intended to implement the 
proposed Agreement. Rule 101 is 
amended to define terms used in the 
Agreement. The added terms and 
definitions are based on those found in 
OCC’s By-Laws relating to cross- 
margining with Participating CCO(s). Of 
course, the terms and definitions have 
been modified as necessary to 
accommodate and additional bilateral 
cross-margining program between ICC 
and CME and the trilateral cross- 
margining program among ICC, OCC, 
and CME. For example, the term 
Participating CO is defined to mean 
OCC or a CCO, other than ICC, that has 
entered into a cross-margining 
agreement with ICC, While the term 
Carrying CO is defined to mean a 
Participating CO that carries the cross- 
margined account of a particular 
clearing member. As noted above, the 
latter term reflects that either all three 
or only two of the Clearing 
Organizations will carry X-M Accounts. 
The term Set of X-M Accounts also has 
been added to accommodate the 
bilateral and trilateral cross-marginning 
arrangements under the Agreement. 

As the cross-margining programs 
would extend to proprietary and non¬ 
proprietary accounts, the terms 
Proprietary X-M Account, Non- 
Proprietary X-M Account, and Market 
Professional have been added to Rule 
101. The definitions are based on the 
definitions for such terms included in 
the Amended Agreement between OCC 
and CME and have been modified as 
necessary to accommodate the bilateral 
and trilateral programs. 

Existing definitions in Rule 101 also 
have been revised to accommodate the 
existing bilateral cross-margining 
program with the CME and the trilateral 
cross-margining program. A Joint 
Clearing Member is now defined to 
mean a clearing member of ICC and of 
each Carrying CO and a Pair of 
Affiliated Clearing Members is defined 
to mean two clearing members that eure 
Affiliates of one another, one of which 


is an ICC clearing member and one or 
the other of whi^ is clearing member 
of each Carrying CO. Other revisions are 
made to conform terms to the bilateral 
and trilateral programs. 

Rule 301 is amended to specify that 
the term commodity interest contracts 
includes OCC options in the case of a 
Joint Clearing Member or Pair of 
Affiliated Clearing Members that have 
elected cross-margining pursuant to 
Rule 514. Rule 302 is amended to 
provide that any amount owed by ICC 
to a Participating CO as the result of the 
liquidation of Sets of X-M Accounts 
will be deemed to be a loss suffered by 
ICC resulting from a Clearing Member’s 
failure to discharge an obligation to ICC 
when due. 

Rule 513 is amended to conform its 
provisions to changes made in Rule 101. 
New Rules 514 through 520, which have 
been adapted from OCC’s Rules for 
cross-margining with Participating 
CCOs, are added to provide for the 
bilateral cross-margining with the CME 
and the trilateral program among ICC, 
OCC, and CME. Rule 514 sets out ICC’s 
authority to enter into cross-margining 
programs and provides that Joint 
Clearing Members and Pairs of 
Affiliated Clearing Members must enter 
into X-M Account Agreements. Rule 

514 provides further that the election of 
a Joint Clearing Member or a Pair of 
Affiliated Clearing Members to 
participate in cross-margining shall be 
subject to the approval of the ICC and 
each Carrying CO. 

Rule 515 describes the X-M Account 
Agreements that Joint Clearing Members 
and Pairs of Affiliated Clearing 
Members are required to execute. Rule 

515 also requires each Joint Clearing 
Member or Pair of Affiliated Clearing 
Members to establish a separate bank 
account for cross-margining settlements. 
Rule 516 provides for the designation of 
the Designated Clearing Organization. 
Rule 517 states that the amount of 
margin required by ICC and the Carrying 
COs shall be determined in accordance 
with the applicable cross-margining 
agreement and sets forth ICCs authority 
to require the deposit of additional 
margin. Rule 518 describes the 
acceptable forms of margin. Rule 519 
describes the daily settlement 
procedures. Rule 520 implements the 
provisions of section 8 of the 
Agreement. 

Rule 614 is amended to specify that 
its provisions will not apply to Sets of 
X-M Accounts and that margin and all 
other funds of a suspended Clearing 
Member shall be subject to Rule 520 and 
the Participating CO Agreement. Rule 
614 also is amended to provide that the 
provisions of Rules 615 through 619 


will apply to Sets of X-M Accounts only 
to the extent that such rules are not 
inconsistent with Rule 520 and the 
applicable Participating CO Agreement. 

The proposed rule changes are 
consistent with the purpose and 
requirements of section 17A of the Act, 
as amended, because they extend the 
benefits of cross-margining by providing 
for a trilateral cross-margining program 
and, in the case of ICC, an additional 
bilateral cross-margining program 
among Participating Clearing 
Organizations. The proposals thereby 
enhance the safety of the national 
clearance and settlement system while 
providing lower clearing margin costs to 
participants. 

B, Self-Regulatory Organization 's 
Statement on Burden on Competition 

OCC and ICC do not believe that the 
proposed rule changes would impose 
any burden on competition. 

C. Self-Regulatory Organization 's 
Statement on Comments on the 
Proposed Rule Changes Received From 
Members, Participants, or Others 

Written comments were not and are 
not intended to be solicited by OCC or 
ICC with respect to the proposed rule 
changes, and none have been received 
by OCC or ICC. 

III. Date of Effectiveness of the 
Proposed Rule Changes and Timing for 
Commission Action 

Within thirty-five days after the date 
of publication in the Federal Register or 
within such longer period (i) as the 
Commission may designate up to ninety 
days after such date if it finds such 
longer period to be appropriate and 
publishes its reasons for so finding or 
(ii) as to which the self-regulatory 
organizations consent, the Commission 
will: 

(A) By order approve such proposed 
rule changes or 

(B) Institute proceedings to determine 
whether the proposed rule changes 
should be disapproved. 

IV. Solicitation of Comments 

Interested persons are invited to 
submit written data, views, and 
arguments concerning the foregoing. 
Persons making written submissions 
should file six copies thereof with the 
Secretary, Securities and Exchange 
Commission, 450 Fifth Street NW., 
Washington, DC 20549. Copies of the 
submission, all subsequent 
amendments, all written statements 
with respect to the proposed rule 
changes that are filed with the 
Commission, and all written 
communications relating to the 
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proposed rule changes between the 
Commission and any person, other than 
those that may be witj^eld firom the 
public in accordance with the 
provisions of 5 U.S.C. 552, will be 
available for inspection and copying in 
the Commission’s Public Reference 
Section, 450 Fifth Street NW., 
Washington, DC 20549. Copies of such 
tilings will also be available for 
inspection and copying at the principal 
office of the above-mentioned self- 
regulatory organizations. All 
submissions should refer to File Nos. 
SR-OCC-92-28 and SR-ICG-92-05 and 
should be submitted by December 24, 
1992. 

For the Commission by the Division of 
Market Regulation, pursuant to delegated 
authority. 

Margaret H. McFarland, 

Deputy Secretary. 

[FR Doc. 92-29274 Filed 12-2-92; 8:45 ami 
BILLING CODE 801(M)1-M 


[Release No. 34-31530; International Series 
Release No. 496; File No. SR-PSE-91-33] 

Self-Regulatory Organizations; Pacific 
Stock Exchange, Inc.; Filing of 
Amendment to and Order Granting 
Partial Accelerated Approval of a 
Proposed Rule Change Relating to the 
Listing of Options on American 
Depositary Receipts 

November 27,1^92. 

L Introduction 

On November 20,1991, the Pacific 
Stock Exchange, Inc. (“PSE'' or 
‘"Exchange”) submitted to the Securities 
and Exchange Commission 
(“Commission”), pursuant to section 
19(b)(1) of the Securities Exchange Act 
of 1934 (“Act”)' and Rule 19b-4 
thereunder,2 a proposed rule change, to 
provide for the listing and trading of 
options on American Depositary 
Receipts (“ADRs”) and preferred stock.^ 
This order only approves the proposed 
rule change with respect to options on 
ADRs where there is an effective 


»15 U.S.C 78s(b)(l) (1988). 

»17 CFR 240.19b-4 (1992). 

^ The PSE submitted Amendment No. 1 to the 
proposed rule change on August 28,1992. This 
amendment modifies the proposal to permit the 
listing of ADR options that meet Exchange listing 
standards where the Exchange has an effective 
surveillance sharing agreement with the exchanges 
that serve as the primary exchanges for the foreign 
securities underlying the ADR options or with the 
governmental regulatory authorities overseeing 
such exchanges. Amen^ent No. 1 also provides 
that the PSE may list ADR options without having 
an effective surveillance shying agreement in place 
if the Commission otherwise approves the listing 
the ADR options without the ^stence of a 
surveillance sharing agreemenL 


surveillance sharing agreement in place 
between the PSE and the primary 
exchange on which the foreign security 
underlying the ADR is listed or the 
governmental regulatory authority 
overseeing such exchange, or if the 
Commission otherwise approves the 
•listing without the agreement.** 

The proposed rule change was 
published for comment in Securities 
Exchange Act Release No. 30048 
(December 9,1991), 56 FR 65527 
(December 17,1991). No comment 
letters were received on the proposed 
rule change. 

II. Description 

The proposal imder consideration 
would authorize the PSE to list and 
trade options on ADRs where the 
underlying foreign security is subject to 
an effective surveillance sharing 
agreement and the ADR meets or 
exceeds Exchange's established uniform 
options listing standards. First, to be 
eligible for listing and continued trading 
the proposal requires that the PSE have 
effective surveillance sharing 
agreements in place with the foreign 
exchanges that serve as the primary 
markets for the foreign securities 
underlying the ADRs or with the 
governmental regulatory authorities 
overseeing such markets, unless the 
Commission otherwise approves the 
options' listing without an agreement. 
Second, the initial listing standards 
would require that the ADRs imderl3dng 
Exchange-listed options have a “float” 
of 7,000,000 ADRs outstanding, 2,000 
shareholders, trading volume of at least 
2,400,000 over the prior twelve month 
period, and a minimum price of 7V2 for 
a majority of the business days during 
the preceding six month period. 
Moreover, options on ADRs must meet 
or exceed the maintenance criteria for 
continued listing under the PSE rules. 
Those criteria include: the ADRs 
underlying Exchange-listed options 
must maintain a “float” of 6,300,000 
ADRs; 1600 shareholders; trading 
volume of at least 1,800,000 over the 
prior twelve month period; and a 
minimum price of $5 on a majority of 
the business days during the preceding 
six month period. 

In addition, the Exchange listing 
standards require that the ADR 
underlying an ADR option be registered 
and listed on a national securities 
exchange or traded through the facilities 
of a national securities association and 
be reported as a national market system 
security. The issuers of the ADRs also 


^ The Commission b continuing to review the 
Exchange’s proposal to list options on preferred 
stock. 


must be in compliance with any 
applicable requirements of the Act. 
Additionally, the PSE will make 
reasonable inquiry to evaluate the 
securities underlying the ADRs to 
ensure that these securities are generally 
consistent with the above-notea listing 
requirements. 

m. Discussion 

The Commission finds that the 
portions of the proposed rule change 
related to the listing of options on 
certain ADRs where there is an effective 
surveillance sharing agreement in place 
is consistent with the requirements of 
the Act and the rules and regulations 
thereunder applicable to a national 
securities exchange, and, in particular, 
the requirements of section 6(b)(5). 
Specifically, the Commission finds that 
allowing options to trade on ADRs, 
among other things, gives investors a 
better means to hedge their positions in 
the ADRs, as well as enhanced market 
timing opportunities.® Further, the 
pricing of ADRs underlying an ADR 
option may become more efficient and 
market msicers in these ADRs, by virtue 
of enhanced hedging opportunities, may 
be able to provide deeper and more 
liquid markets. In sum, options on 
ADRs likely will engender the same 
benefits to investors and the market 
place that exist with respect to options 
on common stock. 

Hie Commission also believes that it 
is appropriate to permit the PSE to list 
and trade options on certain ADRs given 
that the proposal includes specific 
provisions related to the protection of 
investors. First, the proposal requires 
that the ADRs must meet the PSE's 
uniform options listing standards in all 
respects. As described above, this would 
include the initial and maintenance 
criteria. These criteria ensure, among 
other things, that the underlying ADRs 
will maintain adequate price and float 
to prevent susceptibility to 
manipulation. Second, the PSE has 
represented that it will make a 
reasonable Inquiry to evaluate securities 
underlying ADRs, to ensure that these 
securities are generally consistent with 
the requirements set forth in the 
Exchai^e's options listing standards.® 

The Commission recognizes that, in 
some cases under the proposal, an ADR 
underlying an option could meet the 
options listing standards while the 


For example. If an investor wants to invest in 
ADRs but he does not have sufficient cash available 
until a future data, be can purchase the ADR option 
now for less money and exercise the option to 
purchase the ADRs at a later date. 

^ See letter from Michael D. Pierson. Staff 
Attorney, PSE to Monica C Michelizzi, Staff 
Attorney, Commission, dated October 30.1992. 
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foreign security on which the ADR is 
based may not meet these standards in 
every respect. For example, in the case 
of ADRs overlying certain foreign 
securities, one ADR could represent 
several shares of a specific stock so that 
the price of the ADR will meet exchange 
listing standards even though the price 
of the foreign security may not meet the 
price standards because the market 
price of the foreign security is less than 
the PSE standard. The Commission 
believes, however, that requiring the 
PSE to review the securities underlying 
the ADRs to ensure that they are 
generally consistent with the Exchange's 
options listing standards, along with 
other market safeguards, will adequately 
protect investors from the possibifity 
that an ADR option can be easily 
manipulated. 7 

Third, the proposal requires that the 
PSE have an effective surveillance 
sharing agreement in place with the 
primary exchange on which the security 
underlying the ADR trades or the 
governmental regulatory authority 
overseeing such exchange, unless the 
Commission otherwise approves the 
listing of ADR options without the 
existence of a surveillance sharing 
agreement. As a general matter, the 
Commission believes that the existence 
of an effective surveillance sharing 
agreement between an exchange 
proposing to list an equity option, such 
as options on ADRs, and the exchange 
trading the stock underlying the equity 
option is necessary to detect and deter 
market manipulation and other trading 
abuses.® In particular, the Commission 
notes that effective surveillance sharing 
agreements provide an important 
deterrent to manipulation because they 
facilitate the availability of information 
needed to fully investigate a potential 
manipulation if it were to occur. These 


^ For example, we would expect an Exchange to 
consider delisting an option on an ADR if the price 
and public float of the underlying security both did 
not meet trading or size maintenance standards, or 
if the security underlying the ADR failed to meet 
other standards that rais^ manipulative concerns. 

•The Commission notes that the PSE, along with 
the other national securities exchanges and the 
National Association of Securities Dealers 
(“NASD"), the domestic markets on which the 
ADRs underlying the ADR options may trade, are 
members of the Intermarket Surveillance Group 
(“ISG"), which will provide for the exchange of 
necessary surveillance information concerning 
trading activity in the ADR markets underlying 
ADR options. ISG was formed on July 14,1983 to, 
among other things, coOTdinate more effectively 
surveillance and investigative information sharing 
arrangements in the sto^ and options markets. See 
Intermarket Surveillance Group Agreement, July 14, 
1983. The most recent amendment to the ISG 
Agreement, which incorporates the original 
agreement and all amendments made thereafter, 
was signed by ISG members on January 29,1990. 
See Second Amendment to the Intermarket 
Surveillance Group Agreement, January 29,1990. 


agreements are especially important, in 
the context of derivative products based 
on foreign securities, because they 
facilitate the collection of necessary 
regulatory, surveillance and other 
information from foreign jurisdictions. 
The Commission further believes that 
the abihty to obtain relevant 
surveillance information, including, 
among other things, the identity of the 
ultimate purchasers and sellers of 
securities, is an essential and necessary 
component of an effective surveillance 
agreement. 

In the context of ADRs, the 
Commission generally believes that the 
relevant imderlying equity market is the 
primary market on which the security 
underlying the ADR trades. This is 
because the market for the security 
underlying the ADR generally is larger 
in comparison to the ADR market, both 
in terms of share volume and the value 
of trading. Thus, as a general matter, the 
market for the security underlying the 
ADR is the price-discovery market and, 
therefore, would be instrumental in 
engaging in manipulative or other 
abusive trading strategies in conjunction 
with transactions in the overlying ADR 
options market.® Further, because of the 
leverage provided by an option on an 
ADR, the Commission believes these 
requirements will help ensure the 
integrity of the marketplace. 

In summary, the Commission believes 
the PSE will have the abihty to surveil 
adequately trading in the ADR options 
market and the related equity market 
because the PSE’s proposal requires that 
there be an effective surveillance 
sharing agreement in place between the 
PSE and the primary exchange on which 
the security underlying the ADR trades 
or the governmental regulatory authority 
overseeing such exchange.'® 


® See also Securities Exchange Act Release No. 
26653 (March 21,1989), 54 FR 12705 (order 
approving the trading of options on the 
International Market Index (‘TMI”), an index 
comprised of ADRs traded in the United States 
based on foreign securities). In this approval order, 
the Commission spedflcally required that there be 
effective stirveillance sharing agreements to be in 
place between the American Stock Exchange 
(“Amex").and the foreign exchanges on which the 
securities underlying the ADRs trade so that a 
substantial percentage of the Index was covered by 
effective surveillance sharing agreements. In 
particular, 78% of weight of the Index was covered 
by effective surveillance sharing agreements. The 
Commission further recommended that the Amex 
obtain effective surveillance sharing agreements 
with the exchanges on which the foreign securities 
underlying the ADRs that comprised the remaining 
22% of the weight of the Index traded. 

Moreover, as noted above, the PSE, along with 
the other national securities exchanges and the 
NASD, the domestic markets on which the ADRs 
underlying the ADR options may trade, is a member 
of the ISG and would have access to surveillance 
information regarding trading in the ADR itselt in 
addition to surveillance information on the security 


The Commission finds good cause for 
approving Amendment No. 1 to the 
proposed rule change prior to the 
thirtieth day after the date of 
publication of notice of filing thereof in 
the Federal Register. Amendment No. 1 
is identical to a proposed rule change 
submitted by the Amex that was subject 
to the full notice and comment period." 
The Commission received no comments 
on the Amex’s proposal. Accordingly, 
the Commission believes it is not 
necessary to separately notice the PSE's 
proposal for comment. The Commission 
finds, therefore, that no new issues are 
raised by this amendment. Accordingly, 
the Commission believes it is consistent 
with section 19(b)(2) and 6(b)(5) of the 
Act to approve Amendment No. 1 to the 
PSE’s proposal on an accelerated basis. 

rv. Solicitation of Comments 

Interested persons are invited to 
submit written data, views and 
arguments concerning Amendment No. 

1 to the proposed rule change. Persons 
making written submissions should file 
six copies thereof with the Secretary, 
Securities and Exchange Commission, 
450 Fifth Street, NW., Washington, DC 
20549. Copies of the submission, all 
subsequent amendments, all written 
statements with respect to the proposed 
rule change that are filed with the 
Commission, and all written 
communications relating to the 
proposed rule change between the 
Commission and any person, other than 
those that may be witl^eld from the 
public in accordance with the 
provisions of 5 U.S.C. 552, will be 
available for inspection and copying in 
the Commission's Public Reference 
Section, 450 Fifth Street, NW., 
Washington, DC. Copies of such filing 
will also be available for inspection and 
copying at the principal office of the 
above-mentioned self-regulatory 
organization. All submissions should 
refer to the file number in the caption 
above and should be submitted by 
December 24,1992. 

It is therefore ordered, pursuant to 
section 19(b)(2) of the Act '2, That the 
portion of the proposed rule change 
(SR—PSE—91—26) related to the listing of 
options on ADRs where there is an 
effective surveillance sharing agreement 
in place between the PSE and the 
primary exchange on which the security 
underlying the ADR trades or the 
governmental regulatory authority 
overseeing such exchange is approved, 


underlying the ADR pursuant to an effective 
surveillance sharing agreement 
' ** See Securities Exchange Act Release No. 31117 
(August 28.1992), 57 FR 40703. 

>»15U.S.C 7as(b) (1988). 
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effective December 1» 1992, 
Accordingly, the Exchange may submit 
listing certificates for ADR options on 
December 1,1992 pursuant to Rule 
12dl-3 under the Act and commence 
trading in the options according to the 
time parameters established in the Joint 
Listing Procedures Plan. 

For the Commission, by the Division of 
Market Regulation, pursuant to delegated 
authority.’^ 

Margaret H. McFarland, 

Deputy Secretary. 

IFR Doc. 92-29317 Filed 12-2-92; 8:45 am) 
BILUNG CODE SOIO-OI-M 


(Release No. 34-31532; International Series 
Release No. 498; File No. SR-Phlx-91-40] 

Self-Reguiatory Organizations; 
Philadelphia Stock Exchange, Inc.; 
Notice of Filing of Amendment to and 
Order Granting Partial Accelerated 
Approval of a Proposed Rule Change 
Relating to the Listing of Options on 
American Depositary Receipts 

November 27,1992. 

I. Introduction 

On October 18,1991, and September 
28,1992, the Philadelphia Stock 
Exchange (“Phlx” or “Exchange”) 
submitted to the Securities and 
Exchange Commission (“Commission” 
or “SEC”), pursuant to section 19(b)(1) 
of the Securities Exchange Act of 1934 
(“Act”)' and Rule 19b-4 thereunder,^ a 
proposed rule change, and Amendment 
No. 1 to the proposed rule change, to 
provide for the listing and trading of 
options on American Depositary 
Receipts (“ADRs”) and preferred stock.^ 
This order only approves the proposed 
rule change with respect to options on 
ADRs where there is an effective 
surveillance sharing agreement in place 
between the Phlx and the primary 
exchange on which the foreign security 
underlying the ADR is listed, or if the 
Commission otherwise approves the 


” 17 CFR 200.3(>-3(a)(12) (1992). 

M5U.S.C. 78s(b)(l) (1988). 

2 17 CFR 240.19b-4 (1992). 

^The Phlx submitted Amendment No. 2 to the 
proposed rule change on November 25,1992. This 
amendment proposes addiUonal requirements for 
the listing of options on ADRs. Specifically, 
Amendment No. 2 requires that the Exchange must 
have effective surveillance sharing agreements in 
place with the exchanges that serve as the primary 
exchanges for the foreign securities underlying the 
ADRs, unless the Commission otherwise approves 
the listing of ADR options without the existence of 
a surveillance sharing agreement. In Amendments 
No. 2. the Phlx also represented that it will make 
reasonable inquiry to evaluate securities underlying 
ADRs to ensure that these securities are generally 
consistent with the requirements set forth in the 
Exchange’s options listing standards. 


listing without the agreement.^ The 
Commission also is publishing this 
notice to solicit comments and 
Amendment No. 2 from interested 
persons.® 

II. Description 

The proposal under consideration 
would authorize the Phlx to list and 
trade options where the underlying 
foreign security is subject to an effective 
surveillance sharing agreement and the 
ADR meet or exceed the Exchange’s 
established uniform options listing 
standards. First, to be eligible for listing 
and continued trading the proposal 
requires that the Phlx have effective 
surveillance sharing agreements in place 
with the foreign exchanges that serve as 
the primary markets for the foreign 
securities underlying the ADRs, unless 
the Commission otherwise approves the 
options’ listing without an agreement. 
Second, the initial listing standards 
would require that the ADRs underlying 
Exchange-listed options have a “float” 
of 7,000,000 ADRs outstanding, 2,000 
shareholders, trading volume of at least 
2,400,000 over the prior twelve month 
period, and a minimum price of $7V2 for 
a majority of the business days during 
the preceding six month period. 
Moreover, options on ADRs must meet 
or exceed the maintenance criteria for 
continued listing under the Phlx rules. 
Those criteria include: The ADRs 
underlying Exchange-listed options 
must maintain a “float” of 6,300,000 
ADRs; 1600 shareholders; trading 
volume of at least 2,400,000 over the 
prior twelve month period; and a 
minimum price of $5 on a majority of 
the business days during the preceding 
six month period. 

In addition, the initial listing 
standards require that the ADR 
imderlying an ADR option be registered 
and listed on a national securities 
exchange or traded through the facilities 
of a national securities association and 
be reported as a national market system 
security. The issuers of the ADRs also 
must be in compliance with any other 
applicable requirements of the Act. 
Aclditionally, the Phlx will make 
reasonable inquiry to evaluate the 


* In Amendment No. 1 the Phlx also has 
requested approval to list options on certain ADRs 
where it does not have effective surveillance 
sharing agreements in place with the primary 
markets for the securities underlying these ADRs. 
The Commission is continuing to review these 
proposals and is not. at this time, approving the 
listing of options on ADRs overlying those stocks. 

*The proposal was noticed for comment in 
Securities Exchange Act Release No. 29839 (October 
18,1991), 56 FR 55356. No. comment letters were 
received on the proposed rule change as originally 
submitted. The Commission is continuing to review 
the Exchange’s proposal to list options on preferred 
stock. 


securities underlying the ADRs to 
ensure that these securities are generally 
consistent with the above-noted listing 
requirements. 

III. Discussion 

The Commission finds that the 
portions of the proposed rule change 
related to the listing of options on 
certain ADRs where there is an effective 
surveillance sharing agreement in place 
is consistent with the requirements of 
the Act and the rules and regulations 
thereunder applicable to a national 
securities exchange, and, in particular, 
the requirements of section 6(b)(5). 
Specifically, the Commission finds that 
allowing options to trade on ADRs, 
among other things, gives investors a 
better means to hedge their positions in 
the ADRs, as well as enhanced market 
timing opportunities.® Further, the 
pricing of ADRs imderlying an ADR 
option may become more efficient and 
market makers in these ADRs. by virtue 
of enhanced hedging opportimities, may 
be able to provide deeper and more 
liquid markets. In sum, options on 
ADRs likely will engender the same 
benefits to investors and the market 
place that exist with respect to options 
on common stock. 

The Commission also believes that it 
is appropriate to permit the Phlx to list 
and trade options on certain ADRs given 
that the proposal includes specific 
provisions related to the protection of 
investors. First, the proposal requires 
that the ADRs must meet the Phlx’s 
uniform options listing standards in all 
respects. As described above, this would 
include the initial and maintenance 
criteria. These criteria ensure, among 
other things, that the underlying ADRs 
will maintain adequate price and float 
to prevent the ADR options from being 
readily susceptible to manipulation. 
Second, the Phlx has represented that it 
will make a reasonable inquiry to 
evaluate securities underlying ADRs, to 
ensure that these securities are generally 
consistent with the requirements set 
forth in the Exchange’s options listing 
standards. 

The Commission recognizes that in 
some cases under the proposal, an ADR 
underlying an option could meet the 
options listing standards while the 
foreign security on which the ADR is 
based may not meet these standards in 
every respect. For example, in the case 
of ADRs overlying certain foreign 
securities, one ADR could represent 
several shares of a specific stock so that 


® For example, if an investor wants to invest in 
ADRs but does not have sufficient cash available 
until a future date, he can purchase an ADR option 
now for less money and exercise the option to 
purchase the ADRs at a later date. 
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the price of the ADR will meet exchange 
listing standards even though the 
market price of the foreign security is 
less than the Phlx standard. The 
Commission believes, however, that 
requiring the Phlx to review the 
securities underlying the ADRs to 
ensure that they are generally consistent 
with the Exchange’s options hsting 
standards, along with other market 
safeguards, will adequately protect 
investors from the possibility that an 
ADR option can be easily manipulated.^ 
Third, the proposal requires that the 
Phlx have an effective surveillance 
sharing agreement in place with the 
primary exchange on which the security 
underlying the ADR trades, unless the 
Commission otherwise approves the 
listing of ADR options without the 
existence of a surveillance sharing 
agreement. As a general matter, the 
Commission believes that the existence 
of an effective surveillance sharing 
agreement between an exchange 
proposing to list an equity option, such 
as options on ADRs, and the exchange 
trading the stock underlying the equity 
option is necessary to detect and deter 
market manipulation and other trading 
abuses.® In particular, the Commission 
notes that effective surveillance sharing 
agreements provide an important 
deterrent to manipulation oecause they 
facilitate the availability of information 
needed to fully investigate a potential 
manipulation if it were to occur. These 
agreements are especially important in 
the context of derivative products based 
on foreign securities because they 
facilitate the collection of necessary 
regulatory, surveillance and other 
information from foreign jurisdictions. 
The Commission further believes that 
the ability to obtain relevant 
surveillance information, including, 
among other things, the identity of the 


^For example, we would expect an Exchange to 
consider delisting an option on an ADR if the price 
and public float of the underlying security did not 
meet trading or size maintenance standards, or if 
the security underlying the ADR failed to meet 
other standards that raised manipulative concerns. 

® The Commission notes that the Phlx, along 
with the other national securities exchanges and the 
National Association of Securities Dealers, the 
domestic markets on which the ADRs underlying 
the ADR options may trade, are members of the 
Intermarket Surveiliancf Group (‘iSG’’), which will 
provide for the exchange of necessary surveillance 
information concerning trading activity in the ADR 
markets underlying ADR options. ISG was formed 
on July 14,1983 to, among other things, coordinate 
more effectively surveillance and investigative 
information sharing arrangements in the stock and 
options markets. See Intermarket Surveillance 
Group Agreement, July 14,1983. The most recent 
amendment to the ISG Agreement, which 
incorporates the original agreement and all 
amendments made thereafter, was signed by ISG 
members on January 29,1990. See Second 
Amendment to the Intermarket Surveillance Group 
Agreement. January 29,1990. 


ultimate purchasers and sellers of 
securities, is an essential and necessary 
component of an effective surveillance 
sharing agreement. 

In the context of ADRs, the 
Commission generally believes that the 
relevant underlying equity market is the 
primary market on which the security 
underlying the ADR trades. This is 
because the market for the security 
underlying the ADR generally is larger 
ip comparison to the ADR market, both 
in terms of share volume and the value 
of trading. Thus, as a general matter, the 
market for the security underlying the 
ADR is the price-discovery market and, 
therefore, would be instrumental in 
engaging in manipulative or other 
abusive trading strategies in conjunction 
with transactions in the overlying ADR 
options market.® Further, because of the 
leverage provided by an option on an 
ADR, the Commission believes these 
requirements will ensure the integrity of 
the marketplace. 

In summary, the Commission believes 
the Phlx will have the abihty to surveil 
adequately trading in the ADR option 
market and the related equity market 
because the Phlx’s proposal requires 
that there be an effective surveillance 
sharing agreement in place between the 
Phlx and the primary market on which 
the security underlying the ADR 
trades.'® 

The Commission finds good cause for 
approving Amendment No. 2 to file 
Phlx-91-40 prior to the thirtieth day 
after the date of publication of notice of 
filing thereof in the Federal Register. 
First, the provisions in Amendment No. 

2 regarding the application of the 
options listing standards to the ADRs 


^ See also Securities Exchange Act Release No. 
26653 (March 21,1989). 54 FR 12705 (order 
approving the trading of options on the 
International Market Index (*TM1”), an index 
comprised of ADRs traded in the United States 
based on foreign securities). In this approval order, 
the Commission specifically required that there be 
effective surveillance sharing agreements in place 
between the American Stock Exchange (“Amex”) 
and the foreign exchanges on which the securities 
underlying the ADRs trade so that a substantial 
percentage of the Index was covered by effective 
surveillance sharing agreements. In particular, 78% 
of the weight of the index was covered by effective 
surveillance sharing agreements. For the remaining 
22% of the Index, the Commission further 
recommended that the Amex obtain effective 
surveillance agreements with the exchanges on 
which the foreign securities underlying the ADRs 
trade. 

Moreover, as noted above, supra note 8, the 
Phlx. along with the other national securities 
exchanges and the National Association of 
Securities Dealers, the domestic markets on which 
the ADRs underlying the ADR options may trade, 
are members of the ISG, and would have access to 
surveillance information regarding trading in the 
ADR itself, as well as access to information on the 
security underlying the ADR pursuant to an 
effective surveillance sharing agreement 


and the requirement that there be an 
effective surveillance sharing agreement 
in place between the Phlx and the 
primary market for the security 
underlying the ADR is identical to a 
proposed rule change submitted by the 
Amex that was subject to the full notice 
and comment period." The 
Commission received no comments on 
the Amex’s proposal. Accordingly, the 
Commission believes it is not necessary 
to separately notice the Phlx’s proposal 
for comment. Second, with respect to 
the provisions in Amendment No. 2 
requiring the Phlx to a make reasonable 
inquiry to evaluate securities underlying 
ADRs to ensure that these securities are 
generally consistent with the 
requirements set forth in the Exchange’s 
options listing standards, the 
Commission believes that these 
provisions will strengthen the 
regulatory requirements applicable to 
options on ADRs by serving to ensure 
that the markets for the security 
underlying the ADRs are not readily 
susceptible to manipulation. The 
Commission finds, therefore, that no 
new issues are raised by this 
amendment. Accordingly, the 
Commission believes it is consistent 
with sections 19(b)(2) and 6(b)(5) of the 
Act to approve Amendment No. 2 to the 
Phlx’s proposal on an accelerated basis. 

IV. Solicitation of Comments 

Interested persons are invited to 
submit written data, views and 
arguments concerning Amendment No. 

2 to the proposed rule change. Persons 
making written submissions should file 
six copies thereof with the Secretary, 
Securities and Exchange Commission, 
450 Fifth Street, NW., Washington, DC. 
20549. Copies of the submission, all 
.subsequent amendments, all written 
statements with respect to the proposed 
rule change that are filed with the 
Commission, and all written 
communications relating to the 
proposed rule change between the 
Commission and any person, other than 
those that may be withheld from the 
public in accordance with the 
provisions of 5 U.S.C. 552, will be 
available for inspection and copying in 
the Commission’s Public Reference 
Section, 450 Fifth Street, NW., 
Washington, DC. Copies of such filing 
will also be available for inspection and 
copying at the principal office of the 
above-mentioned self-regulatory 
organization. All submissions should 
refer to the file number in the caption 
above and should be submitted by 
December 24,1992. 


" See Securities Exchange Act Release No. 31117 
(August 28, 1992), 57 FR 40703. 
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It is therefore ordered, pursuant to 
section 19(b)(2) of the Act,'^ that the 
portion of the proposed rule change 
(SR-Phlx-91-40) related to the listing of 
options on ADRs where there is an 
effective surveillance sharing agreement 
in place between the Phlx and the 
primary exchange on which the secinity 
underlying the ADR trades is approved, 
effective December 1,1992. 

Accordingly, the Exchange may submit 
listing certificates for ADR options on 
December 1,1992 pursuant to Rule 
12dl-3 under the Act and commence 
trading in the options according to the 
time parameters established in the Joint 
Options Listing Procedures Plan. 

For the Commission, by the Division 
of Market Regulation, pursuant to 
delegated authority.'^ 

Margaret H. McFarland, 

Dep u ty Secretary. 

(FR Doc. 92-29316 Filed 12-2-92; 8:45 am] 
BILUNG CODE 801<M>1-4yi 


[Rel. No. IC-19126; File No. 812-7828] 
CIGNA Annuity Funds Group, et ai.; 

Application for Exemption 

Date: November 25,1992 
AGENCY: Securities and Exchange 
Commission (the ‘"Commission” or 
“SEC”). 

ACTION Notice of application for 
exemption under ^e Investment 
Company Act of 1940 (the ”1940 Act”). 

APPLICANTS: CIGNA Annuity Funds 
Group, CIGNA High Income Shares, 
CIGNA Variable Products Group and 
INA Investment Securities, Inc. 

RELEVANT 1940 ACT SECTIONS: Order 
requested under Sections 6(c), 17(b) and 
17(d) of the 1940 Act and Rule 17d-l 
thereunder for exemptions from sections 
13(a)(2), 17(a), 17(d), 18(a), 18(c), 
18(f)(1), 22(f), 22(g), 23(a) and 23(c) of 
the 1940 Act and Rule 2a-7 thereunder. 
SUMMARY OF APPUCATION: Applicants 
seek an order permitting the Applicants 
and all subsequently registered 
investment companies organized or 
sponsored by CIGNA Corporation 
(“CIGNA”) or its affiliates (collectively, 
the “CIGNA Funds”) to amend existing 
deferred fee arrangements with their 
trustees or directors and enter into and 
implement new deferred fee 
arrangements on the terms described 
herein. 

FILING DATE: The application was filed 
on November 21,1991 and amended on 
May 5,1992 and October 13,1992. 


‘^ISU.S.C. 7asCb) (1988). 

^3 17 CFR 200.3()-3(a)(12) (1992). 


HEARING OR NOTIFICATION OF HEARING: An 
order granting the application will be 
issued unless the Commission orders a 
hearing. Interested persons may request 
a hearing on the application by writing 
to the Secretary of the SEC and serving 
Applicants with a copy of the request, 
personally or by mail. Hearing requests 
must be received by the Commission by 
5:30 p.m. on December 21,1992 and 
should be accompanied by proof of 
service on Applicants in the form of an 
affidavit or, for lawyers, by certificate. 
Hearing requests should state the nature 
of the interest, the reason for the request 
and the issues contested. Persons may 
request notification of the date of a 
hearing by writing to the Secretary of 
the SEC. 

ADDRESSES: Secretary, SEC, 450 5th 
Street, NW., Washington, E)C 20549. 
CIGNA Annuity Funds Group, CIGNA 
High Income Shares and CIGNA 
Variable Products Group, One Financial 
Plaza, Springfield, Massachusetts 01103. 
INA Investment Securities, Inc., Two 
Liberty Place, 1601 Chestnut Street, 
Philadelphia, Pennsylvania 19192. 

FOR FURTHER INFORMATION CONTACT: 

Joyce M. Pickholz, Attorney, at (202) 
272-3046, or Wendell M. Faria, Deputy 
Chief, at (202) 272-2060, Office of 
Insurance Products (Division of 
Investment Management). 
SUPPLEMENTARY INFORMATION: Following 
is a summary of the application. The 
complete application is available for a 
fee from the SEC*s Public Reference 
Branch. 

Applicants* Representations 

1. CIGNA Annuity Funds Group is an 
open-end management investment 
company organized as a Massachusetts 
business trust, and currently consists of 
five separate series of shares. CIGNA 
High Income Shares is a closed-end 
management investment company 
organized as a Massachusetts business 
trust and currently consists of one series 
of shares. CIGNA Variable Products 
Group is an open-end management 
investment company organized as a 
Massachusetts business trust with one 
series of shares in operation. INA 
Investment Securities, Inc. is a closed- 
end management investment company 
incorporated under the laws of the State 
of Delaware, with a single series. CIGNA 
Investments, Inc., an indirect, wholly- 
owned subsidiary of CIGNA 
Corporation, currently serves as the 
investment adviser for each of the 
Applicants and is registered imder the 
Investment Advisers Act of 1940. 

2. The Board of Trustees (including 
the Board of Directors of INA 
Investment Securities, Inc.) of each 


Applicant consists of five persons, a 
majority of whom are not “interested 
persons” of such Applicant within the 
meaning of section 2(a)(19) of the 1940 
Act. Each of the trustees who is not an 
interested person of the Applicants 
receives an annual retainer of $13,000 
(or $16,000 if the trustee also serves as 
chairman of a committee of the Board) 
for services rendered to all of the 
Applicants, plus meeting fees of $1,000 
for each Board meeting and committee 
meeting attended, which retainer and 
fees collectively are, and are expected to 
continue to be, insignificant in 
comparison to the total net assets of the 
Applicants. No trustee who is an 
interested person of the Applicants 
receives any remimeration from the 
Applicants. 

3. In accordance with exemptive 
orders previously granted,' the trustees 
of the CIGNA Funds * are entitled to 
participate in certain deferred fee 
arrangements.^ Under those 
arrangements, deferred fees accrue 
interest on a daily basis from and after 
the date of credit in an amount equal to 
the amount that would have been 
earned had such fees (and all interest 
thereon) been invested and reinvested 
in shares of the AIM Cash Fund of AIM 
Funds Group.^ The deferred fee 
arrangements are implemented by 
means of a standard form of Deferred 
Fee Agreement (the “Agreement”) 
entered into between a trustee and the 
participating CIGNA Fund. The effect of 
such Agreement is to permit individual 
trustees to elect to defer receipt of their 
trustees* fees to enable them to defer 
payment of income taxes on such fees 
or for other reasons. 

4. The Applicants propose to increase 
the flexibility of the deferred fee 
arrangements by implementing an 
amended and restated agreement (the 
“New Agreement**) which would 
provide that a trustee*s deferred fees 


* INA Investment Securities, Inc., Investment 
Company Act Release No. 16225 (January 14.1988); 
CIGNA Annuity Fund, Inc., Investment Company 
Act Release No. 14200 (October 17,1984); QGNA 
Aggressive Growth Fund, Inc., Investment Company 
Act Release No. 13819 (March 12,1984); CG Fund, 
Inc. Investment (Dompany Act Release No. 13018 
(February 9,1983). 

2 The CIGNA Fimds also intlude CIGNA 
Institutional Funds Group, a newly organized 
Massachusetts business trust. 

3 INA Investments, Inc. and predecessors of 
CIGNA Annuity Funds Group were applicants for 
the previously granted exemptive orders. CIGNA 
High income Shares and CIGNA Variable Products 
Group were organized subsequent to the previous 
orders, but have established deferred fee 
arrangements in reliance on such orders. 

♦AIM Funds Group (previously, CIGNA Funds 
Group) is an openend management investment 
company organized as a Massachusetts business 
trust and currently consists of fourteen separate 
series of shares. 
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may be treated as if such fees (and all 
interest thereon) had been invested and 
reinvested in shares of one or more 
series of AIM Funds Group (including 
any successor to any such series) as may 
be agreed upon in writing from time to 
time by the management of the 
participating CIGNA Fund and the 
participating trustee (the “Underlying 
Securities”). The Applicants believe 
that the additional flexibility in the new 
deferred fee arrangements will enhance 
the ability of the CIGNA Funds to attract 
and retain trustees of the same high 
caliber as those who now serve on the 
Boards of the Applicants. 

5. Under the New Agreement, the 
value of the book reserve account 
established by the participating CIGNA 
Fund (the “Deferred Fee Accoimt”) as of 
any date shall be equal to the value such 
account would have had as of such date 
if the amounts credited to such account 
had been invested and reinvested in the 
Underlying Securities from and after the 
date that the particular Underlying 
Securities were designated. The 
Underlying Securities for each Deferred 
Fee Account will be shares of the Cash 
Fund of the AIM Funds Group; 
provided, however, that such Deferred 
Fee Account shall be deemed to have 
been invested in such other Underlying 
Securities as may be agreed upon in 
writing by the participating trustee and 
the management of the CIGNA Fund 
that is a party to the New Agreement, 
Under the New Agreement the parties 
may, from time to time, agree to change 
the designated Underlying Seciu*ities. 

6. Like the existing Agreement, the 
New Agreement will provide that the 
CIGNA Funds will be under no 
obligation to the trustee to purchase, 
hold or dispose of any investments, but, 
if a CIGNA Fund chooses to purchase 
investments to cover its obligations, 
such investments will be a part of the 
assets and property of that CIGNA Fund. 
As a matter of prudent risk 
management, it is intended in all cases 
that the participating CIGNA Fund will 
purchase and hold the Underlying 
Securities in an amount equal to the 
deemed investment of the Deferred Fee 
Accounts of its trustees. 

Applicant’s Legal Arguments and 
Conditions 

1. The Applicants believe that deferral 
of trustee’s fees in accordance with the 
New Agreement will have a negligible 
effect on each QGNA Fund’s assets, 
liabilities, net assets and net income per 
share. The effect of the New Agreement, 
like the effect of the existing Agreement, 
is merely to defer the payment of fees 
that the CIGNA Funds would be 
obligated to pay on a current basis. As 


is the case imder the existing 
Agreement, liabilities created by the 
credits to the Deferred Fee Accounts 
under the New Agreement are expected 
to be matched by an equal amount of 
assets (i.e. direct investments in the 
Underlying Securities), which assets 
would not be held by the QGNA Fund 
if fees were paid on a current basis. 
Further, as is the case under the existing 
Agreement, the New Agreement will not 
obligate any CIGNA Fund to retain a 
trustee in such capacity, nor will it 
obligate any CIGNA Fund to pay any (or 
any particular level of) trustee’s fees to 
any trustee. After all payments under 
the New Agreement are made to a 
trustee, such trustee will be in no better 
position relative to the CIGNA Funds 
than if the deferred fees had been paid 
on a current basis and invested by the 
trustee. 

2. Applicants represent that shares of 
a series of AIM Funds Group (or any 
successor thereto) will not he designated 
as Underlying Securities unless such 
Underlying Securities could at such 
time, be purchased by the participating 
CIGNA Fund without violating section 
13(a)(3) of the 1940 Act. In addition, 
such shares will not be designated as 
Underlying Securities and Underlying 
Securities will not be purchased, if there 
is a material risk that &e pimdiase of 
such shares by the participating CIGNA 
Fund would result in a violation of 
section 12(d)(1) of the 1940 Act. Also, 
the New Agreement provides that 
management of the participating CIGNA 
Fund may designate new securities as 
the Underlying Securities (pending a 
written agreement between the parties) 
if it reasonably believes the acquisition 
of the previously designated Underlying 
Securities would result in a violation of 
section 12(d)(1) by the participating 
QGNA Fund. 

3. Applicants state that the balance 
sheet for each CIGNA Fund will either 
show liability and asset entries for 
deferred fees or include a footnote 
explaining the offset of the liability for 
deferred fees with an equal amount of 
assets. 

4. Applicants submit that any 
acquisition of Underlying Securities 
under the deferred fee arrangements is 
expected to have a negligible effect on 
the issuer of such securities. To this 
end, each CIGNA Fund will vote shares 
of any affiliated fund held pursuant to 
the deferred fee arrangements in 

roportion to the votes of all other 
olders of shares of such affiliated fund. 

5. The Applicants represent that the 
deferred fee arrangements will be 
monitored by the management of each 
CIGNA Fund and, at least annually, the 
Board of Trustees of each CIGNA Fund 


will review records pertaining to these 
arrangements to determine whether the 
representations in the application 
remain accurate. 

6. The Applicants contend that the 
New Agreement will not generate any of 
the characteristics of “senior securities’’ 
that led to the adoption of restrictions 
pertaining to such securities, that the 
restriction on transferability or 
negotiability of the deferred fees will 
have no adverse effects on the CIGNA 
Funds’ shareholders, and that the 
deferral of fees under the New 
Agreement should be viewed as being 
issued not for services, but in return for 
the CIGNA Fund not being required to 
pay such fees on a current basis. Thus, 
the Applicants request exemptions from 
the provisions cf sections 13(a)(2), 18(a), 
18(c), 18(f)(1), 22(f), 22(g), 23(a) and 
23(c) of the 1940 Act to the extent 
necessary to permit the CIGNA Funds to 
implement the deferred fee 
arrangements pursuant to the New 
Agreement. 

7. Applicants represent that any 
money market series of the CIGNA 
Funds that values its assets using the 
amortised cost method will buy and 
hold the Underlying Securities that 
determine the performance of the 
Deferred Fee Account to achieve an 
exact match between such series’ 
liability to pay deferred fees and the 
assets that offset that liability. 
Accordingly, the Applicants believe that 
the underlying concerns that have led 
the Commission to strictly prescribe the 
permissible characteristics of a money 
market fund’s portfolio securities under 
Rule 2a-7 are not present. 

8. The Applicants submit that the 
transactions proposed to be effected 
under the New Agreement are expected 
from section 17(a)(1) of the 1940 Act. 
Nevertheless, the Applicants request 
exemptive relief under section 17(b) of 
the 1940 Act. Section 17(b) provides 
that, notwithstanding section 17(a), an 
application for exemptive relief may be 
filed thereunder and an order granted by 
the Commission if the evidence 
establishes that: (1) The terms of the 
proposed transaction, including the 
consideration to be paid or received, are 
reasonable and fair and do not involve 
overreaching on the part of any person 
concerned; (2) the proposed transaction 
is consistent with me policy of each 
registered investment company 
concerned, as recited in its registration 
statement and reports filed under the 
Act; and (3) the proposed transaction is 
consistent with the general purposes of 
the Act. In this respect, the Applicants 
assert that, as is the case under the 
existing Agreement, under the New 
Agreement shares of series of AIM 




57268 


Federal Register / VoL 57, No, 233 / Thursday, December 3, 1992 / Notices 


Funds Group (including any successor 
to such series) will be sold to QGNA 
Funds in connection with their deferred 
fee arrangements at the then-current net 
asset value and on the same terms and 
conditions as are available to other 
shareholders (subject to a waiver of any 
sales charge, which waiver is available 
to a variety of investors and is described 
in the prospectus for the Underlying 
Securities) as part of the continuous 
distribution of such shares. Thus, the 
terms of the proposed transactions 
involving the acquisition of the 
Underlying Securities by one or more 
CIGNA Funds under the New 
Agreement are fair and reasonable to all 
parties and consistent with their 
policies and the 1940 Act. Because the 
Commission is of the view that tiie 
exemptive relief afforded under section 
17(b) generally relates only to particular 
transactions, the Applicants also request 
exemptive relief under section 6(c) of 
the 1940 Act from the provisions of 
section 17(a)(1) to the extent necessary 
to permit the CIGNA Funds to 
implement the deferred fee 
arrangements under the New 
Agreement. 

9. Applicants assert that the New 
Agreement does not involve joint 
transactions between a CIGNA Fund 
and its trustees within the meaning of 
section 17(d) of the 1940 Act and Rule 
17d-l thereunder, because the New 
Agreement does not possess the profit- 
sharing characteristics required for a 
joint transaction as contemplated by the 
1940 Act. However, to the extent that 
the New Agreement may be deemed to 
involve joint transactions between a 
CIGNA Fund and its trustees, the 
Applicants request exemptive relief 
from these provisions to implement the 
new deferred fee arrangements. Section 
17(d) and Rule 17d-l generally prohibit 
a registered investment company from 
participating in a transaction with an 
affiliated person and others on a basis 
that is inconsistent with the provisions, 
policies and purposes of the 1940 Act 
and that is different from or less 
advantageous than that of the other 
participant. The Applicants submit that 
as an affiliated person, the participating 
trustees will neither directly nor 
indirectly receive a benefit which will 
otherwise inure to the Cigna fund or any 
of its shareholders and thus the New 
Agreement will not constitute a joint or 
joint and several participation by an 
Cigna Fund with an affiliated person on 
a basis different from or less 
advantageous than that of the affiliated 
person. Further, as stated previously, 
Applicants believe that the New 
A.greement is consistent with the 


provisions policies and purposes of the 
1940 Act 

Conclusion 

Applicants assert that for the reasons 
and upon the facts set forth above, the 
requested exemptions form sections 
13(a)(2), 17(a), 17(d). 18(a), 18(c), 
18(f)(1), 22(f). 22(g). 23(a) and 23(c) of 
the 1940 Act and Rule 2a-7 thereunder 
to permit the CIGNA Funds to enter into 
and implement deferred fee 
arrangements with their trustees meet 
the standards in sections 6(c), 17(b) and 
17(d) of the 1940 Act and Rule 17d-l 
thereunder. 

For the Commission, by the Division of 
Investment Management, pursuant to 
delegated authority. 

Margaret H. McFarland, 

Deputy Secretary. 

(FR Doc. 92-29325 Filed 12-2-92; 8:45 am) 
BILUNQ CODE 


[Investment Company Act ReL No. 19129; 
812-^162] 

Heartland Group, Inc., et aL; Notice of 
Application 

November 25,1992, 

AGENCY: Securities and Exchange 
Commission (“SEC**), 

ACTION: Notice of Application for 
Exemption under the Investment 
Company Act of 1940 (**Act**). 

APPLICANTS: Heartland Group, Inc. 

(the ‘*Fund’*) and Heartland Advisors, 
Inc. (the “Adviser**). 

RELEVANT ACT SECTIONS: Exemption 
requested pursuant to section 6(c) from 
the provisions of sections 2(a)(32), 
2(a)(35), 22(c), and 22(d) and rule 22c- 
1 .) 

SUMMARY OF APPUCATION: Applicants 
seek an order that would permit them to 
impose a contingent deferred sales 
charge (“CDSC”) on the redemption of 
certain shares and to waive the CDSC in 
certain specified instances. 

RLING DATE: The application was filed 
on November 13, 1992. 

HEARING OR NOTIFICATION OF HEARING: 
An order granting the application will 
be issued unless the SEC orders a 
hearing. Interested persons may request 
a hearing by writing to the SEC’s 
Secretary and serving applicants with a 
copy of the request, personally or by 
mail. Hearing requests should be 
received by the SEC by 5:30 p.m. on 
December 21,1992, and should be 
accompanied by proof of service on 
applicants, in the form of an affidavit or. 
for lawyers, a certificate of service. 
Hearing requests should state the nature 
of the voter’s interest, the reason for the 
request, and issues contested. Persons 


who wish to be notified of a hearing 
may request such notification by writing 
to the SEC*6 Secretary. 

ADDRESSES: Secretary, SEC. 450 Fifth 
Street, NW.. Washington, DC 20549, 
Applicants, 790 North Milwaukee 
Street, Milwaukee, Wisconsin 53202. 

FOR FURTHER INFORMATION CONTACT: 
Jeunes E. Anderson, Staff Attorney, at 
(202) 272-7027, or C David Messman, 
Branch Chief, at (202) 272-3018 
(Division of Investment Management. 
Office of Investment Company 
Regulation). 

SUPPLEMENTARY INFORMATION: The 
following is a summary of the 
application. The complete application 
may be obtained for a fee from the SEC’s 
Public Reference Branch. 

Applicants’ Representations 

1. The Fund, a Maryland corporation, 
is an open-end management investment 
company registered under the Act. The 
adviser ser\^es as investment adviser to 
the Fund. The distribution services for 
the Fund are presently provided by the 
Adviser, and may in the future be 
provided by a wholly-owned subsidiary 
of the Adviser (the ’’Distributor**). 

2. Applicants seek an order that 
would permit two of the three portfolios 
currently offered by the Fund, Heartland 
Value Fund and Heartland U.S. 
Government Fund, and any additional 
portfolios the Fund may issue in the 
future (collectively the “Portfolios”), to 
impose a continent deferred sales charge 
(’’CDSC**) on certain redemptions of 
Portfolio shares. 

3. Shares of the Portfolios are 
currently offered to the public at net 
asset value plus a front-end sales charge 
which ranges from 4.5% for purchases 
of less than $10,000 to no sales charge 
for purchases of $100,000 or more. 
Pursuant to a distribution plan under 
rule 12b-l, each Portfolio pays quarterly 
distribution fees of up to 0.3% of its 
average daily net assets computed on an 
annual basis. 

4. Under the proposed CDSC 
arrangement, the front-end sales charge 
currently imposed on Portfolio shares 
will be replaced with a CDSC. The 
amount of the CDSC will depend on the 
number of years since the purchase of 
the shares being redeemed, as will be set 
forth in each Portfolio’s prospectus. In 
no event will the aggregate amount of 
the CDSC exceed 3% of the purchase 
price paid by an investor for shares of 

a Portfolio. The CDSC will comply with 
the requirements of section 26(d) of the 
Rules of Fair Practice of the National 
Association of Securities Dealers, Inc. 
The CDSC will be paid to defray 
distribution expenses incurred in 
connection with the offer and sale of 
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shares of the Portfolios. No CDSC will 
be charged on shares of a Portfolio 
purchased prior to the date that an order 
is issued pursuant to this application. 

5. The amount of the CD§C will be 
calculated as a percentage of the lesser 
of the value of the redeemed shares at 
the time of purchase or at redemption. 
No CDSC will be imposed on shares 
purchased with reinvested income 
dividends or capital gains distributions. 
In determining the applicability and rate 
of any CDSC, it will be assumed that a 
redemption is made first of shares 
representing capital appreciation, next 
of shares representing payment of 
dividends, and finally of other shares 
held by the shareholder for the longest 
period of time. As a result, any charge 
will be imposed at the lowest possible 
rate. 

6. Applicants propose to waive the 
CDSC that would otherwise be 
applicable to a redemption of shares in 
connection with redemptions: (a) 
Following death or disability, as defined 
in section 72(m)(7) of the Internal 
Revenue Code, as amended (the 
“Code*’), of a shareholder if the Fund is 
notified of the death or disability at the 
time redemption is requested and such 
request is made within one year after 
death or disability of the shareholder; 

(b) of shares held by an individual 
retirement account (“IRA") or other 
qualified retirement plan and which 
redemptions (i) result fi:*om the death or 
disability of the employee or the tax-free 
return of an excess contribution, (ii) are 
made to effect a lump-sum or partial 
distribution from a qualified retirement 
plan in the case of retirement, or (iii) are 
made to effect a distribution from an 
IRA, a Keogh Plan, or section 403(b)(7) 
custodial account that is required 
because the distributee has reached the 
age at which distributions are required 
to commence, or as an alternative, if the 
board of directors so determines, the 
Fund may reduce the age so as to waive 
the CDSC with respect to distributions 
from such accounts after the distributee 
has attained the age at which 
distributions may be made without tax 
penalty; (c) of shares purchased by 
current or retired directors and officers 
of the Fund and Adviser, full-time 
employees of the Adviser, pension or 

rofit-sharing plans established for the 
enefit of such employees, and 
registered representatives of broker- 
dealers who nave signed Dealer 
agreements with the Distributor for their 
personal accounts; (d) made pursuant to 
a shareholder’s participation in any 
systematic withdrawal plan adopted for 
a Portfolio; (e) by shareholders holding 
shares of a Portfolio with a value of over 
$1 million (or other specified amount) 


immediately prior to redemption; (f) 
effected by advisory accounts managed 
by the Adviser or any affiliated 
company or by any such affiliated 
company itself; (g) by any tax-exempt 
employee benefit plan for which 
continuation of its investment in a 
Portfolio would be improper under 
applicable law or regulation; (h) effected 
by another registered investment 
company as part of a merger or other 
reorganization with a Portfolio or by a 
former shareholder of such investment 
company of Portfolio shares acquired 
pursuant to such reorganization; (i) 
effected pursuant to the Fund’s right to 
liquidate a shareholder’s account if the 
aggregate net asset value of shares held 
in the account is less than the 
applicable minimum account size; (j) by 
banks, trust companies, registered 
investment advisers, and other financial 
institutions with trust powers which use 
trust funds to purchase shares of a 
Portfolio; (k) in connection with shares 
sold to any state, county, or city, or any 
instrumentality, department, authority, 
or agency thereof, which is prohibited 
by applicable investment laws from 
paying a sales load or commission in 
connection with the purchase of shares 
of any registered management 
investment company. 

7. In all exchange transactions among 
the Portfolios, applicants will comply 
with rule lla-3.' The Fund proposes to 
provide a pro rata credit for any CDSC 
paid in connection with a redemption of 
shares, followed by a reinvestment 
within 30 days, or other specified 
period, of all or part of the redemption 
proceeds. Such credit will be 
distributed by the Distributor from its 
house account where the CDSC is held. 
The Distributor’s house account will 
remain a sufficient balance to make 
such credits. 

Applicants* Legal Conclusion 

Applicants believe that 
implementation of the CDSC in the 
manner and under the circumstances 
described above would be fair and in 
the best interests of the shareholders of 
the Portfolios. Thus the granting of the 


’ In Investment Company Act Release Nos. 18072 
(April 1,1991) (notice) and 18120 (April 29,1991) 
(order), open-end management investment 
companies for which First Wisconsin Trust 
Company serves as transfer agent (including the 
Fund) were granted exemptive relief pursuant to 
section 11(a) to permit them to exchange their 
shares for shares of the money market portfolios of 
Portico Funds, Inc. The order requires applicants to 
comply with the provisions of rule 1 la-3, except 
that exchange offers may be made to 
securityholders of certain investment companies 
that are not part of the same “group of investment 
companies*’ as the offeror. After the CDSC is 
implemented, applicants will continue to exchange 
shares in reliance on this order. 


requested order would be appropriate in 
the public interest and consistent with 
the protection of investors and the 
purposes fairly intended by the policy 
and provisions of the Act. 

Consequently, applicants request an 
order of the Commission pursuant to 
section 6(c) of the Act for an exemption 
from the provisions of sections 2(a)(32), 
2(a)(35), 22(c), and 22(d) of the Act and 
rule 22c-l thereunder to the extent 
necessary to permit the proposed CDSC 
arrangement. 

Applicants’ Condition 

Applicants agree that any order 
granting the requested relief will be 
subject to the following condition: 

Applicants will comply with the 
provisions of proposed rule 6c-10 under 
the Act, Investment Company Act 
Release No. 16619 (Nov. 2.1989), as 
such rule is currently proposed, and as 
it may be reproposed, adopted, or 
amended. 

For the SEC, by the Division of Investment 
Management, under delegated authority. 
Margaret H. McFarland, 

Deputy Secretary. 

[FR Doc. 92-29321 Filed 12-2-92; 8:45 am) 
BILUNQ CODE 8010-01-M 


[Rel. No. IC-19127; 812-8104] 

IDS Life Insurance Company, et al. 

November 25,1992. 

AGENCY: Securities and Exchange 
Commission (the “Commission”). 
ACTION: Notice of application for 
exemption under the Investment 
Company Act of 1940 (the “1940 Act”). 

APPLICANTS: IDS Life Insurance 
Company (“Company”) and IDS Life 
Accounts, F, IZ, JZ, G, H and N (the 
“Variable Accounts”). 

RELEVANT 1940 ACT SECTIONS: Order 
requested under Section 6(c) for 
exemptions from sections 26(a)(2)(C) 
and 27(c)(2) of the 1940 Act. 

SUMMARY OF APPUCATION: Applicants 
seek an order permitting the deduction 
of a mortality and expense risk charge 
from the assets of the Variable Account 
under certain group deferred 
combination fixed/variable annuity 
contracts (the “Contracts”). 

RLING DATE: The application was filed 
on September 28,1992. 

HEARING OR NOTIFICATION OF HEARING: An 
order granting the application will be 
issued unless the Commission orders a 
hearing. Interested persons may request 
a hearing on the application by writing 
to the Secretary of die SEC and serving 
Applicants widi a copy of the request. 
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personally or by mail. Hearing requests 
must be received by the Commission by 
5:30 p.m. on December 21,1992 and 
should be accompanied by proof of 
service on Applicants in the form of an 
affidavit or, for lawyers, by certificate. 
Hearing requests should state the nature 
of the hiterest, the reason for the request 
and the issues contested. Persons may 
request notification of the date of a 
hearing by writing to the Secretary of 
the SEC. 

ADDRESSES: Secretary, Securities and 
Exchange Commission, 450 Fifth Street, 
NW., Washington, DC 20549. The 
Applicants, do Mar>' Ellyn Minenko, 
Esq., IDS Life Insurance Company, IDS 
Tower 10, Minneapolis, MN 55440. 

FOR FURTHER INFORMATION CONTACT: 

Joyce M, Pickholz, Attorney, at (202) 
272-3046 or Wendell M. Faria, Deputy 
Chief, at (202) 272-2060, Office of 
Insurance Products (Division of 
Investment Management). 
SUPPLEMENTARY INFORMATION: Following 
is a summary of the application. The 
complete application is available for a 
fee from the Commission's Public 
Reference Branch. 

Applicants’ Representations 

1. The Company is a stock life 
insurance company organized under the 
laws of Minnesota in 1957. It is a wholly 
owned subsidiary of IDS Financial 
Corporation, which is in turn a wholly 
owned subsidiary of American Express 
Company. 

2. The Variable Accounts are 
registered with the Commission as a 
unit investment trust under the 1940 
Act. Each Variable Account invest in 
shares of a corresponding portfolio of 
the EDS Life Capital Resource Fund, 

Inc., a series fund, the IDS Life Special 
Income Fund, hic., IDS Life Moneyshare 
Fund and IDS Life Managed Fund, Inc. 
(the “Funds"). EDS may, at a later date, 
create additional variable accounts to 
invest in any additional funds which 
may now or in the future be available 
or eliminate variable accounts or funds 
from time to time. Also, under certain 
conditions, IDS may substitute 
investments in shares of Funds with 
shares of other registered investment 
companies upon approval of the 
Commission. 

3. The Contracts are group deferred 
combination fixed/variable annuity * 
contracts. Participation in the Contracts 
will be accounted for separately by the 
issuance of Certificates showing 
participants' interests under the 
Contracts. The Contracts and related 
Certificates allow retirement plan 
participants to elect to have certificate 
values accumulate in all of the six 


Variable Accounts, as well as the Fixed 
Account. Retirement payments will be 
made on a variable and/or fixed basis. 

4. The Company deducts a $30 
administrative charge from each 
Certificate's value at the end of each 
certificate year. If a Certificate is 
surrendered, the Company will deduct 
the annual charge at the time of 
surrender. The annual administrative 
charge cannot be increased and does not 
apply after retirement payments begin. 
This charge reimburses the Company for 
the actual administrative costs expected 
over the life of the Certificates. The 
Company does not expect to profit from 
the administrative charge. 

5. To compensate the Company for 
assuming mortality and expense risks, it 
will apply a daily mortality and expense 
risk charge to the Variable Accounts. 

This charge equals 1% of the average 
daily net assets of the Variable Accounts 
on an annual basis. The Company 
estimates that approximately two-thirds 
of this charge is for assumption of the 
mortality risk and one-third is for the 
assumption of expense risk. This charge 
cannot be increased during the life of 
the Contracts and related ^rtificates 
and does not apply after retirement 
payments begin. The Company assumes 
certain mortality risks by its contractual 
obligation to continue to make 
retirement payments for the entire life of 
the annuitant under annuity obligations 
which involve life contingencies. This 
assures each annuitant that neither the 
annuitant's own longevity nor an 
improvement in life expectancy 
generally will have eui adverse effect on 
the retirement payments received imder 
the Contracts and related Certificates. 
The payment option tables contained in 
the Contracts are based on the 1983 
Individual Annuity Mortahty Table. 
These tables are guaranteed for the life 
of the Contracts and related Certificates. 
The Company assumes additional 
mortality and certain expense risks by 
its contractual obligation to pay a death 
benefit upon the death of a Participant 
prior to the annuity date. The Company 
assumes additional mortality and 
certain expense risks by its contractual 
obligation to pay a death benefit upon 
the death of a Participant prior to the 
annuity date. The Company assumes an 
expense risk because the administrative 
charge may be insufficient to cover 
actual administrative expenses. 

6. No sales chcirge is collected or 
deducted at the time purchase payments 
are applied imder the Contracts and 
Certificates. A contingent deferred sales 
charge, however, will be assessed on 
certain full or partial surrenders. The 
charge applies if all or a part of the 
certificate value is withdrawn within 


the first eleven certificate years. The 
charge is 8% of the amount surrendered 
in the first through fourth certificate 
years, and then declines by 1% per year 
from 7% in the fifth certificate year to 
1% in the eleventh certificate year. In 
no event will the aggregate surrender 
charges exceed 8.5% of purchase 
payments made to a certificate. The 
charge cannot be increased during the 
life of the Certificates. There is no 
surrender charge on amounts 
surrendered: After the eleventh 
certificate year; due to a Participant's 
retirement under the Plan on or after age 
55; due to the death of a Participant; or 
upon settlement of the Certificate under 
an annuity pa 5 anent option. 

7. Certain states and local 
governments impose premium taxes. 

The Company will make a charge 
against the certificate value for any 
premium taxes to the extent the taxes 
are payable. 

Applicants’ Legal Analysis and 
Conditions 

1. Applicants request an exemption 
from sections 26(a)(2)(C) and 27(c)(2) of 
the 1940 Act to the extent relief is 
necessary to permit the deduction firom 
the Variable Accounts of the mortality 
and expense risk charge under the 
contracts. Sections 26(a)(2)(C) and 
27(c)(2), as herein pertinent, prohibit a 
registered unit investment trust and any 
depositor thereof or underwriter 
therefor from selling periodic payment 
plan Certificates unless the proceeds of 
all payments (other than sales load) are 
deposited with a qualified bank as 
trustee or custodian and held under 
arrangements which prohibit any 
payment to the depositor or principal 
underwriter except a fee, not exceeding 
such reasonable amounts as the 
Commission may prescribe, for 
performing boolieeping and other 
administrative services. 

2. Applicants represent that the level 
of the mortality and expense risk charge 
is within the range of industry practice 
with respect to comparable variable 
annuity products. Applicants state the 
Company has reviewed publicly 
available information about other 
qualified annuity products taking into 
consideration such factors as current 
charge levels, charge level guarantees, 
death benefit guarantees, sales loads, 
surrender chaj^es, availability of funds, 
investment options available under 
annuity contracts, market sector and the 
availability of retirement plans. The 
Company represents that it will 
maintain at its principal office, and 
make available on request of the 
Commission or its staff, a memorandum 
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setting forth its analysis, including its 
methodology emd results. 

3. Applicants acknowledge that the 
contingent deferred sales charge may be 
insufficient to cover all costs relating to 
the distribution of the Contracts and 
Certificates and that, if a profit is 
realized from the mortality and expense 
risk charge, all or a portion of such 
profit may be offset by distribution 
expenses not reimbursed by the 
contingent deferred sales charge. In 
such circumstances, a portion of the 
mortality and expense charge might be 
reviewed as providing for a portion of 
the costs relating to distribution for the 
Contracts emd related Certificates. 
Notwithstanding the foregoing, the 
Company has concluded that there is a 
reasonable likelihood that the proposed 
distribution financing arrangements 
made with respect to the Contracts will 
benefit the Variable Accounts and 
investors in the Contracts and related 
Certificates. The basis for such 
conclusion is set forth in a 
memorandum which will be maintained 
by the Company at its principal office 
and will be available to the Commission 
or its staff on request. 

4. The Company also represents that 
the Variable Accoimts will only invest 
in an underlying mutual fund which, in 
the event it should adopt any plan 
under Rule 12b-l under the Act to 
finance distribution expenses, would 
have such plan formulated and 
approved by a board of directors, a 
majority of which are not interested 
persons of such fund within the 
meaning of section 2(a)(19) of the Act. 

Conclusion 

Applicants assert that for the reasons 
and upon the facts set forth above, the 
requested exemptions from sections 
26(a)(2)(C) and 27(c)(2) of the 1940 Act 
to deduct the mortality and expense risk 
charge under the Contracts meet the 
standards in section 6(c) of the 1940 
Act. In this regard, Applicants assert 
that the exemptions are necessary and 
appropriate in the public interest and 
consistent with the protection of 
investors and the policies and purposes 
of the 1940 Act. 

For the Commission, by the Division of 
Investment Management, pursuant to 
delegated authority. 

Margaret H. McFarland, 

Deputy Secretary, 

[FR Doc. 92-29324 Filed 12-2-92; 8:45 am) 
BIUJNQ CODE tOIO-OI-M 


[ReleaM No. 35-25689] 

Filings Under the Public Utility Holding 
Company Act of 1935 C*Act”) 

November 25,1992. 

Notice is hereby given that the 
following fiiing(s) has/have been made 
with the Commission pursuant to 
provisions of the Act and rules 
promulgated thereunder. All interested 
persons are referred to the application(s) 
and/or declaration(s) for complete 
Statements of the proposed 
transaction(s) summarized below. The 
application(s) and/or declaration(s) and 
any eunendments thereto is/are available 
for public inspection through the 
Commission's Office of Public 
Reference. 

Interested persons wishing to 
comment or request a hearing on the 
application(s) and/or declaration(s) 
should submit their views in writing by 
December 21,1992 to the Secreteuy, 
Securities and Exchange Commission, 
Washington, DC 20549, and serve a 
copy on the relevant applicant(s) and/or 
declarant(s) at the address(es) specified 
below. Proof of service (by afficmvit or, 
in case of an attomey-at-law, by 
certificate) should be filed with the 
request. Any request for hearing shall 
identify specifically the issues of fact or 
law that are disputed. A person who so 
requests will be nptified of any hearing, 
if ordered, and will receive a copy of 
any notice or order issued in the matter. 
Afrer said date, the application(s) and/ 
or declaration(s), as filed or as amended, 
may be granted and/or permitted to 
become effective. 

Alabama Power Company, et al. (70- 
8095) 

Alabama Power Company 
(“Alabama"), 600 North 18th Street, 
Brimingham, Alabama 35291, Georgia 
Power Company (“Georgia"), 333 
Piedmont Avenue, NE., Atlanta, Georgia 
30308, Gulf Power Company (“Gulf’), 
500 Bayfront Parkway, Pensacola, 

Florida 32501, Mississippi Power 
Company (“Mississippi"h 2992 West 
Beach, Gulfoort, Mississippi 39501, 
Sav6umah Electric and Power Company 
(“Savannah"), 600 Bay Street, East, 
Savannah, Georgia 31401, wholly 
owned public-utility subsidiary 
companies of The Southern Company, a 
registered holding company, and 
Southern Electric Generating Company 
(“SEGCO"), 600 North 18th Street, 
Birmingham, Alabama 35291, a 50% 
owned public-utility subsidiary 
company of each of Alabama and 
Georgia (collectively, Alabama, Georgia, 
Gulf, Mississippi, Savannah and SEGCO 
ore referred to herein as the “Operating 


Affiliates”), have filed a declaration 
pursuant to section 12(c) of the Act and 
rule 42 thereunder. 

The Operating Affiliates propose, at 
any time or from time to time through 
December 31,1997, to acquire and retire 
their first mortgage bonds (“FMBs") and 
preferred stock (“PS"), as well as 
pollution control or industrial 
development revenue bonds (“Revenue 
Bonds") issued by public bodies for 
their benefit, up to the respective 
aggregate amounts indicated in the 
following table: 


FMB's 
[pnncioal 
amount 
In mll- 
Hons of 
dollars] 


PS [par 
or stated 
value in 
millions 
of dol¬ 
lars] 


Revenue 
bonds 
[principal 
anrKwnt 
in mil¬ 
lions of 
dollars] 


Alabama . 500 300 450 

Georgia. 1,000 500 1,300 

Gulf. 150 50 100 

Mississippi . 150 50 50 

Savannah . 100 20 18 

SEGCO. 26 


The proposed transactions in which 
such securities are to be acquired may 
include (a) purchases on the open 
market, (b) purchases in privately 
negotiated transactions, and (c) 
acquisitions pursuant to tender or 
exchange offers to the then current 
holders in which the consideration 
offered consists of cash, first mortgage 
bonds, preferred stock or revenue bonds 
(as the case may be) of a newly issued 
series, or a combination thereof. If the 
securities are acquired by means of 
tender or exchange offers, the Operating 
Affiliates may offer to acquire specified 
amounts of a particuleir series or an 
entire series of such securities. 

For the Commission, by the Division of 
Investment Management, pursuant to 
delegated authority. 

Margaret H. McFarland, 

Deputy Secretary. 

[FR Doc. 92-29322 Filed 12-2-92; 8:45 am] 
BILUNQ CODE MKMM-M 


[Rel. No. IC-19128; 812-8152] 

United Financial Group, Inc.; Notice of 
Application 

November 25,1992. 

AGENCY: Securities and Exchange 
Commission (“SEC"). 

ACTION: Notice of application for 
exemption under the Investment 
Company Act of 1940 (the “Act"). 

APPLICANT: United Financial Group, Inc 
(the “Company"). 
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RELEVANT ACT SECTIONS: Exemption 
requested under sections 6(c) and 6(e) of 
the Act. 

SUMMARY OF APPUCAT10N: Applicant 
seeks an order exempting it from all 
provisions of the Act, subject to certain 
exceptions, until December 30,1993. 
The requested relief would continue an 
exemption originally granted until 
December 30,1990 (the “1990 Order*’) 
and extended by amended orders until 
December 30,1991 (the “1991 Order”), 
and December 30,1992 (the “1992 
Order”). 

FILING DATE: The application was filed 
on October 16,1992. 

HEARING OR NOTIRCATION OF HEARING: An 
order granting the application will be 
issued unless the SEC orders a hearing. 
Interested persons may request a 
hearing by writing to the SECs 
Secretary and serving applicant with a 
copy of the request, personally or by 
mail. Hearing requests should be 
received by die SEC by 5:30 p.m. on 
December 21,1992, and should be 
accompanied by proof of service on 
applicant, in the form of an affidavit or, 
for lawyers, a certificate of service. 
Hearing requests should state the nature 
of the writer’s interest, the reason for the 
request, and the issues contested. 
Persons who wish to be notified of a 
hearing may request notification by 
writing to the SEC’s Secretary. 
ADDRESSES: Secretary, SEC, 450 Fifth 
Street, NW., Washington, DC 20549. 
Applicant, 5847 San Felipe, suite 2600, 
Houston, Texas 77057. 

FOR FURTHER INFORMATION CONTACT: 
James E. Anderson, Staff Attorney, at 
(202) 272-7027, or C. David Messman, 
Branch Chief, at (202) 272-3018 
(Division of Investment Management, 
Office of Investment Company 
Regulation). 

SUPPLEMENTARY INFORMATION: The 
following is a summary of the 
application. The complete application 
may be obtained for a fee at the SEC’s 
Public Reference Branch. 

Applicant’s Representations 

1. The Company was a savings and 
loan holding company whose primary 
asset and source of income was the 
United Savings Association of Texas 
(“USAT”). As a result of the severe 
recession in Texas beginning in 1986, 
USAT’s financial condition 
deteriorated, and on December 30,1988 
it was placed into receivership. The 
assets of USAT were sold to an 
unaffiliated third party and the 
Company received no consideration for 
the loss of its primary subsidiary, 
thereby generating a substantial capital 
loss. In light of this capital loss, the 


Company determined not to liquidate, 
but instead to acquire an operating 
business. 

2. The Company’s efforts to acquire an 
operating business have been 
substantially hindered due to claims 
asserted against it by the Federal 
Savings and Loan Insurance Corporation 
(“FSLIC”). FSLIC asserted an 
approximately $534 million claim 
against the Company in January 1989 for 
failure to maintain the net worth of 
USAT (the “Net Worth Claim”) and an 
approximately $14 million claim 
concerning certain tax refunds alleged 
to have been received by the Company 
(together with the Net Worth Claim, the 
“FDIC Claims”). In addition, the FDIC 
has asserted the existence of possible 
other claims (the “Indemnified Claims”) 
against the Company and certain former 
officers and directors of the Company 
and USAT. The Company may have 
indemnification obligations to these 
former officers and directors. The FDIC 
has not alleged a dollar amount for any 
Indemnified Claims. Although the 
Company disputes the FDIC Claims and 
the Indemnified Claims, their existence 
constitutes a large contingent liability 
against the Company’s assets, thus 
making it difficult for the Company to 
acquire an operating business. 

3. During 1989 and 1990, the 
Company was in continuous 
negotiations with the Federal Deposit 
Insurance Company (“FDIC”). the 
successor to FSLIC, in an attempt to 
reach a resolution of the FDIC Claims 
and in early 1990 the Company reached 
a tentative agreement with the FDIC. 
However, in December 1990 the FDIC 
rejected the Company’s settlement offer 
and informed the Company that no 
counter proposal would be offered. In 
mid-1991 the Company again contacted 
the FDIC to determine whether a 
settlement could be reached on the FDIC 
Claims. Beginning in July 1991, the 
Company and the FDIC’s representatives 
again began negotiations and in August 

1991, the Company offered a proposed 
settlement. Although the FDIC has not 
responded to the Company’s settlement 
proposal, in December 1991 the FDIC 
requested, and the Company provided, 
an agreement to toll the statute of 
limitations for the period expiring July 
31,1992 so that the FDIC would have 
adequate time to review any possible 
claims against the Company that mi^t 
reflect on global settlement. This tolling 
agreement was subseauently extended 
three times, initially through September 
30.1992, then through October 30, 

1992, and most recently through 
November 30,1992. During this tolling 
period, the Company has engaged in 
continuous discussions with the FDIC 


staff and as part of that process has 
furnished the FDIC with an extensive 
array of documents and financial 
records for their review. 

4 On September 30,1992, the 
Company held assets of approximately 
$13 million, comprised of 
approximately $11.1 million in cash and 
cash equivalents, $1.5 million in loans 
and notes receivable, and $.4 million in 
other assets. The Company’s common 
stock currently is traded sporadically in 
the over-the-counter market. The 
Company does not employ any full-time 
employees. The Company’s 
administrative operations are handled 
by contract bookkeepers, accountants, 
and attorneys. 

5 Rule 3a-2 under the Act provides a 
one-year safe harbor to issuers that meet 
the definition of an investment 
company but intend to maintain that 
status only transiently. The Company 
relied on the safe harbor provided by 
this rule from December 30,1988 until 
December 30,1989. The expiration of 
the safe harbor period necessitated the 
filing of an application for exemption. 

In 1990 the Company was granted 
conditional relief from all provisions of 
the Act until December 30,1990. 
Investment Company Act Release Nos. 
17395 (March 21,1990) (notice) and 
17441 (April 18, 1990) (order). In 1991 
this order was amended to extend this 
exemption until December 30,1991. 
Investment Company Act Release Nos. 
17941 (January 9,1991) (notice) and 
17989 (February 7,1991) (order). In 
1992, the order was amended to extend 
the exemption until December 30,1992. 
Investment Company Act Release Nos. 
18430 (December 5,1991) (notice) and 
18466 (December 31,1991) (order). 

6. As described in detail in the 
applications for the 1990 and 1991 
Orders, during a portion of the period in 
which the requested exemption will be 
effective, it is possible that the Company 
will be subject to the jurisdiction of the 
federal bankruptcy courts. In this 
regard, the Company has formulated a 
plan of reorganization (the 
“Reorganization Plan”) to be 
implemented under chapter 11 of the 
Bankruptcy Code once the FDIC 
approves a settlement of the FDIC 
Claims. The Reorganization Plan would 
settle the outstanding claims against the 
Company and provide a structure for the 
possible acquisition of a new operating 
business or businesses. Because the 
bankruptcy court is charged with 
protecting the interests of the 
Company’s creditors and equity interest 
holders, the Company believes that it is 
not necessary for it to comply with 
section 17(a) or section 17(d) with 
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respect to transactions approved by the 
bankruptcy court. 

Applicant’s Legal Analysis 

1. Section 3(a)(3) of the Act defines 
the term “investment company’* to 
include any issuer that “is engaged or 
proposes to engage in the business of 
investing, reinvesting, owning, holding, 
or trading in securities, and owns or 
proposes to acquire investment 
securities having a value exceeding 40% 
of the value of such issuer’s total assets 
(exclusive of Government securities and 
cash items) on an unconsolidated 
basis.’’ The Company acknowledges 
that, based on its current mix of assets, 
it may be deemed to be an investment 
company under section 3(a)(3) of the 
Act. 

2. By this application, the Company 
requests, pursuant to sections 6(c) and 
6(e) of the Act, that the SEC issue an 
order amending the 1990 Order, thereby 
exempting the Company from all 
provisions of the Act, subject to certain 
exceptions, until December 30,1993. 

3. In determining whether to grant 
exemptive relief for a transient 
investment company, the Commission 
considers such factors as; (1) Whether 
the failure of the company to become 
primarily engaged in a non-investment 
business or excepted business or 
liquidate within one year was due to 
factors beyond its control; (2) whether 
the company’s officers and employees 
during that period tried, in good faith, 
to effect the company’s investment of its 
assets in a non-investment business or 
excepted business or to cause the 
liquidation of the company; and (3) 
whether the company invested in 
securities solely to preserve the value of 
its assets. The Company asserts that it 
meets these criteria. 

4. The Company asserts that its failure 
to become primarily engaged in a non¬ 
investment business by December 30, 
1992 is a result of factors beyond its 
contrbl. The existence of the FDIC 
Claims has precluded the Company 
from investing its assets in a non¬ 
investment company business. 

Although the Company’s executive 
officers reviewed numerous possible 
asset or business acquisitions, the 
magnitude of the FDIC Claims and the 
potential threat that the FDIC would 
seek to enjoin any utilization of the 
Company’s assets has prevented the 
Company from investing its assets in a 
non-investment company business. 

5. Pending the settlement of the FDIC 
Claims, the Company has limited its 
investments to high quality marketable 
securities, cash or cash equivalents. 

Thus, the Company asserts that it 


primarily invests in securities solely to 
preserve the value of its assets. 

6. Although the Company has made 
substantial efforts to formulate 
alternative methods by which it can 
acquire an operating business and 
utilize its capital loss, the pending 
settlement negotiations of the FDIC 
Claims make it necessary for the 
Company to seek an extension of the 
1990 Order. This would allow the 
Company to seek an FDIC settlement 
and, if successful, to formulate and 
implement new plans for becoming an 
operating business and utilizing the 
Capital Loss. 

7. The Company believes that the 
issuance of an amended order 
exempting to from all provisions of the 
Act, subject to certain exemptions, until 
December 30,1993 would be in the 
public interest and consistent with the 
protection of investors and the purposes 
of the Act. The Company believes &at 

it would be unfair to its stockholders to 
require it to register as an investment 
company and that such registration is 
not necessary for the protection of its 
stockholders. 

Applicant’s Conditions 

The Company agrees that the 
requested exemption will be subject to 
the following conditions, each of which 
will apply to the Company until it 
acquires an operating business or 
otherwise falls outside the definition of 
an investment company: 

1. During the period of time the 
Company is exempted fixim registration 
under the Act, it will not purchase or 
otherwise acquire any securities other 
than securities with a remaining 
maturity of 397 days or less and that are 
rated in one of the two highest rating 
categories by a nationally recognized 
statistical rating organization, as that 
term is defined in rule 2a-7(a)(10) of the 
Act. 

2. The Company will continue to 
comply with sections 9,17(e) and 36 of 
the Act. 

3. The Company will continue to 
comply with sections 17(a) and 17(d), 
subject to the following exceptions: 

(a) if the Company becomes subject to 
the jurisdiction of the bankruptcy court, 
the Company need not comply with 
section 17(a) or section 17(d) with 
respect to any transaction, including 
wi^out limitation the Reorganization 
Plan, that is approved by the bankruptcy 
court; and 

(b) the Company would not be 
required to comply with section 17(a) or 
section 17(d) with respect to any 
transaction or series of transactions that 
result in its ceasing to fall within the 
definition of an “investment company’* 


provided that (i) no cash payments are 
made to an “affiliated person’’ (as 
defined in the Act) of the Company as 
part of such transaction or series of 
transactions and (ii) no debt securities 
are issued to an affiliated person of the 
Company as part of such transaction or 
series of transactions unless such debt 
securities are expressly subordinated 
upon liquidation to claims of the 
holders of the Company’s 9% 
Debentures. 

4. The Company will continue to 
comply with section 17(f) of the Act as 
provided in rule l7f-2. 

For the SEC, by the Division of Investment 
Management, under delegated authority. 
Margaret H. McFarland, 

Deputy Secretary. 

IFR Doc. 92-29323 Filed 12-2-92; 8:45 am) 
BILUNQ CODE 801(M>1-M 


DEPARTMENT OF TRANSPORTATION 
Office of the Secretary 

[Order 92-11-50; Dockets 48113 and 48114] 

Applications of Dash Airlines, Inc. for 
Certificate Authority 

AGENCY: Office of the Secretary, 
Department of Transportation. 

ACTION: Notice of order to show cause. 


SUMMARY: The Department of 
Transportation is directing all interested 
persons to show cause why it should 
not issue orders finding Dash Airlines, 
Inc. d/b/a Eclipse Airlines fit, willing, 
and able, and aw€Lrding its certificates of 
public convenience and necessity to 
engage in interstate, overseas, and 
foreign scheduled air transportation of 
persons, property, and mail. 

DATES: Persons wishing to file 
objections should do so no later than 
December 14,1992. 

ADDRESSES: Objections and answers to 
objections should be filed in Dockets 
48113 and 48114 and addressed to the 
Documentary Services Division (C-55, 
Room 4107), U.S. Department of 
Transportation, 400 Seventh Street, 

SW., Washington, DC 20590, and should 
be served upon the parties listed in 
Attachment A to the order. 

FOR FURTHER INFORMATION CONTACT: Ms. 
Carol A. Woods, Air Carrier Fitness 
Division (P-56, room 6401), U.S. 
Department of Transportation, 400 
Seventh Street, SW., Washington, DC 
20590, (202) 366-2340. 
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Dated: November 27, 1992. 

Patrick V. Murphy, Jr., 

Deputy Assistant Secretary for Policy and 
International Affairs. 

[FR Doc. 92-29278 Filed 12-2-92; 8:45 am] 
B4LUNG CODE 4910-62-M 


National Highway Traffic Safety 
Administration 

[Docket No. 92-58; Notice 1] 

Kewet Industri; Receipt of Petition for 
Temporary Exemption From Federal 
Motor Vehicle Safety Standard No. 208 

Kewet Industri of Hadsund, Denmark, 
has petitioned for a temporary 
exemption from the automatic restraint 
requirements of Motor Vehicle Safety 
Standard No. 208 Occupant Crash 
Protection, The basis of the petition is 
that an exemption would facilitate the 
development and field evaluation of a 
low-emission motor vehicle. 

This notice is published in 
accordance with statutory requirements 
(15 U.S.C. 1410(a)) to provide notice 
and an opportunity to comment, and 
does not represent any agency 
determination of the merits of the 
petition. 

Kewet manufactures a passenger car 
called the El-Jet. The vehicle is powered 
by on-board rechargeable batteries 
which drive an electric traction motor. 
The El-Jet, which produces no 
emissions, is therefore a ‘iow-emission 
motor vehicle*’ within the meaning of 
NHTSA’s authority to provide 
temporary exemptions. 

Petitioner submits that the granting of 
a temporary exemption would facilitate 
the development of an electric vehicle 
industry in the United States. The 
vehicle is so small that it could serve as 
a replacement of the 3-wheel Cushman 
type meter reader vehicle in mimicipal 
fleets. It provides greater safety for the 
operator at a substantially lower price. 
Further, an exemption would promote 
learning and exchange of information 
between the Danish electric vehicle 
industry and the U.S. one. Finally, it 
will demonstrate the commercial 
viability of a “neighborhood electric 
vehicle.’* 

Petitioner also submits that an 
exemption would not unreasonably 
degrade the safety of the vehicle. The El- 
Jet is equipped with a 3-pojnt restraint 
system, and will otherwise comply with 
all applicable Federal motor vehicle 
safety standards. It complies with all 
current European motor safety standards 
and has passed a crash test at 50 kph. 

Its top speed is only 45 mph, reducing 
the risk of injury. Althou^ it has 
requested a 2-year exemption, it is 


developing a driver’s side air bag, and 
expects to be able to provide one in all 
cars manufactured after September 
1993. Kewet projects sales of 30 to 50 
vehicles through 1993. 

In Kewet’s opinion, a temporary 
exemption would be in the public 
interest and consistent with traffic 
safety objectives because it will 
contribute towards improving air 
quality and will “very shortly’’ fully 
comply with the Federal motor vehicle 
safety standards. 

Interested persons are invited to 
submit comments on the petition. 
Comments should refer to the docket 
number and be submitted to: Docket 
Section. National Highway Traffic 
Safety Administration, room 5109, 400 
Seventh Street, SW.. Washington, DC 
2590. It is requested but not required 
that 10 copies be submitted. 

All comments received before the 
close of business on the comment 
closing date indicated below will be 
considered, and will be available for 
examination in the docket at the above 
address both before and after the date. 
To the extent possible, comments filed 
after the closing date will also be 
considered. Notice of final action on the 
petition will be published in the 
Federal Register pursuant to the 
authority indicated below. 

Comment closing date: January 4, 
1993. 

Authority: 15 U.S.C. 1410; delegations of 
authority at 49 CFR 1.50 and 501.8. 

Issued on November 30,1992. 

Barry Felrice, 

Associate Administrator for Rulemaking. 

[FR Doc. 92-29308 Filed 12-2-92; 8:45 am) 
BILUNG CODE 4Q1(>-5»-M 


DEPARTMENT OF THE TREASURY 

Public Information Collection 
Requirements Submitted to 0MB for 
Review 

Dated: November 27,1992. 

The Department of Treasury has 
submitted the following public 
information collection requirement(s) to 
OMB for review and clearance under the 
Paperwork Reduction Act of 1980, 
Public Law 98-511. Copies of the 
submission(s) may be obtained by 
calling the Treasury Bureau Clearance 
Officer listed. Comments regarding this 
information collection should be 
addressed to the OMB reviewer listed 
and to the Treasury Department 
Clearance Officer, Department of the 
Treasury. Room 3171 Treasury Annex, 
1500 Pennsylvania Avenue, NW., 
Washington, DC 20220. 


Internal Revenue Service 

OMB Number: 1545-0810 

Regulation ID Number: LR-2013 (T.D. 
7533) Final 

Type of Review: Extension 

Title: Time for Filing Returns and Other 
Documents 

Description: This regulation tells a 
taxpayer where in the regulations the 
dates for filing returns and other 
documents may be found if the dates 
are not specified by statute. The 
information is used to avoid or 
establish the existence of a failure to 
file penalty. 

Respondents: Individuals or 
households, State or local 
governments, Farms, Businesses or 
other for-profit. Non-profit 
institutions. Small businesses or 
organizations. 

Estimated Number of Respondents: 
12,417 

Estimated Burden Hours Per 
Respondent: 15 minutes 

Frequency of Response: Other (as 
required) 

Estimated Total Reporting Burden: 

3,104 hours 

Clearance Officer: Garrick Shear, 
(202)622-3869, Internal Revenue 
Service, Room 5571,1111 
Constitution Avenue, NW., 
Washington, IXI 20224. 

OMB Reviewer: Milo Sunderhauf, 
(202)395-6880, Office of Management 
and Budget, Room 3001, New 
Executive Office Building, 
Washington, DC 20503. 

Lois K. Holland, 

Departmental Reports, Management Officer. 

[FR Doc. 92-29281 Filed 12-2-92; 8:45 am] 

BILUNG CODE 4a3(M)1-«l 


Public Information Collection 
Requirements Submitted to OMB for 
Review 

Dated: November 27,1992. 

The Department of Treasury has 
submitted the following public 
information collection requirement(s) to 
OMB for review and clearance imder the 
Paperwork Reduction Act of 1980, 
Public Law 96-511. Copies of the 
submission(s) may be obtained by 
calling the Treasury Bureau Clearance 
Officer listed. Comments regarding this 
information collection should be 
addressed to the OMB reviewer listed 
and to the Treaury Department 
Clearance Officer, Department of the 
Treasury, Room 3171 Treasury Annex, 
1500 Pennsylvania Avenue, NW., 
Washington, DC 20220. 

Internal Revenue Service 
OMB Number: 1545-0165 










Federal Register / Vol. 57, No. 233 / Thursday, December 3, 1992 / Notices 


57275 


Form Number: IRS Form 4224 
Type of Review: Extension 
Title: Exemption from Witholding of 
Tax on Income Effectively Connected 
with the Conduct of a Trade or 
Business in the United States 
Description: Form 4224 is used by 
nonresident alien individuals or 
fiduciaries, foreign partnerships, or 
foreign corporations to obtain 
exemption from withholding of tax on 
certain types of income if that income 
is effectively connected with a U.S. 
trade or business. The IRS uses the 
information to determine if the 
exemption is proper 
Respondents: Individuals or 
households. Businesses or other 
forprofit 

Estimated Number of Respondents/ 
Recordkeepers: 24,750 
Estimated Burden Hours Per 
Responden t/Recordkeeper: 

Recordkeeping. 7 minutes. 

Learning about the law or 11 minutes, 

the form. 

Preparing the form. . 14 minutes. 

Copying and sending the 14 minutes, 

form to the IRS. 

Frequency of Response: On occasion 
Estimated Total Reporting/ 
Recordkeeping Burden: 18,810 hours 
OMB Number: 1545-0985 
Regulation ID Number: PS-128-86 
NPRM and PS-127-66 TEMP 
Type of Review: Extension 
Title: Generation-Skipping Transfer Tax 
Regulations Under the Tax Act of 
1986 

Description: This regulation provides 
rules relating to the effective date, 
return requirements, definitions, and 
certain special rules covering the 
generation-skipping transfer tax 
Respondents: Individuals or households 
Estimated Number of Respondents: 

7,500 

Estimated Burden Hours Per 
Respondent: 30 minutes 
Frequency of Response: Annually (Form 
709) and Other (Form 706 is filed 
within 9 months after a taxpayer 
dies.) 

Estimated Total Reporting Burden: 

3,750 hours 

OMB Number: 1545-1156 
Regulation ID Number: 26 CFR 1.6001- 
1 


Type of Review: Extension 
Title: Records 

Description: Internal Revenue Code 
section 6001 requires, in part, that 
every person liable for tax, or for the 
collection of that tax, keep such 
records and comply with such rules 
and regulations as the Secretary may 
from time to time prescribe. Those 
records are needed to ensure proper 
compliance with the Code 
Respondents: Individuals or 
households. State or local 
governments, Farms, Businesses or 
other for-profit. Federal agencies or 
employees. Non-profit institutions. 
Small businesses or organizations 
Estimated Number of Recordkeepers: 1 
Estimated Burden Hours Per 
Recordkeeper: 1 hour 
Frequency of Response: Other 
Estimated Total Recordkeeping Burden: 
1 hour 

Cleamace Officer: Garrick Shear, (202) 
622-3869, Internal Revenue Service, 
Room 5571,1111 Constitution 
Avenue, NW., Washington, DC 20224. 
OMB Reviewer: Milo Sunderhauf, (202) 
395-6880, Office of Management and 
Budget, Room 3001, New Executive 
Office Building, Washington, DC 
20503. 

Lois K. Holland, 

Departmental Reports, Management Officer. 
[FR Doc. 92-29282 Filed 12-2-92; 8:45 am) 
BILUNQ CODE 4630-01-41 


Public Information Collection 
Requirements Submitted to OMB for 
Review 

SUMMARY: This document corrects the 
omission of copies of a new IRS Form 
9465 and its instructions, entitled 
“Installment Agreement Request**, 
which was published November 24, 
1992, (FR Doc. 92-28467). We are 
resubmitting the notice at this time. 

Lois K. Holland, 

Department Reports, Management Officer. 
Dated: November 18,1992. 

The Department of Treasiuy has 
submitted the following public 
information collection requirement(s) to 
OMB for review and clearance imder the 
Paperwork Reduction Act of 1980, 
Public Law 96-511. Copies of the 


submission (s) may be obtained by 
calling the Treasury Bureau Clearance 
Officer hsted. Comments regarding this 
information collection should be 
addressed to the OMB reviewer listed 
and to the Treasury Department 
Clearance Officer, Department of the 
Treasury, Room 3171 Treasury Annex, 
1500 Pennsylvania Avenue, NW., 
Washington, DC 20220. 

SPECIAL REQUEST; The Department is 
requesting approval of the Internal 
Revenue Service Form 9465, described 
below, by December 3,1992. This form 
has to be printed and mailed out to tax 
practitioners by December 14,1992. To 
allow public comment and review, the 
form and its instructions accompany 
this notice. Comments should be 
received by close of business December 
1,1992. 

Internal Revenue Service 

OMB Number: New 
Form Number: IRS Form 9465 
Type of Review: New collection 
Title: Installment Agreement Request 
Description: This form will be used to 
the public to provide identifying 
account information and financial 
ability to enter into an installment 
agreement. The form will be used by 
IRS to establish a payment plan for 
taxes and to the Federal government, 
if appropriate. 

Respondents: Individuals or 
households. State and local 
governments. Businesses or other for- 
profit, Federal agencies or employees. 
Non-profit institutions. Small 
businesses or organizations 
Estimated Number of Respondents: 
9,500,000 

Estimated Burden Hours per 
Respondent: 10 minutes 
Frequency of Response: On occasion 
Estimated Total Reporting: 1,520,000 
Clearance Officer: Garrick Shear, (202) 
622-3869, Internal Revenue Service, 
Room 5571,1111 Constitution 
Avenue, NW., Washington, DC 20224. 
OMB Reviewer: Milo Sunderhauf, (202) 
395-6880, Office of Management and 
Budget, Room 3001, New Executive 
Office Building, Washington, DC 
20503. 

BtUJNO CODE 4630-01-M 
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Installment Agreement Request 

O.MB. No. 

Expm: 

taxpayer aame(s) as shown on the tax return 

Taxpayer identification number (SSN for friary A seconday Siers) or EIN 

Adoress 

Crty 

State 

ZlPCooe 

Business leiepnone numoer (indude area code 
and extension number, ff any) 

Mosi Convenient time for 

us to call you 

i-fome telephone numoer (indude area code ) 

Most oonvenient time for 
ustocaijyou 

Form rutwoe* a ia>: period Amount owed 

Amount paid with return 

Proposed montniy payment amount 

.Payment oaie requested (Must be 
the 1st through the 28th day.) 

Youi' aignaiure 

Date 

Spouse's signature (Jofnf retuma onty) 

Oaie 


If you pay your taxes now, you will avoid additional 
penalties and interesi we will charge under an installment 
agreement. 

If you are unable to full pay the amount owed at this time, 
please complete Form 9465, Installment Agreement 
Request. The intent of this procedure is to allow you to pay 
your tax liability in 6 to 36 months. You will be notified of 
our decision on your request for an installment agreement. 
Meanwhile, make payments for as much as possible to 


reduce the penalty and interest, which, under law, must 
continue to accrue until the balance is paid In full. 

Please attach the completed Form 9465 to the Internal 
Revenue Service correspondence or tax return and mail to 
the appropriate Internal Revenue Service office. 

Make your check or money order payable to the Internal 
Revenue Service, and mark tiie payment with your name, 
address, teixpayer identification number, form number and 
tax peric^. 


Notice in Accordance with Public Law 93-579 

We ask for the information on this form under Authority of IRC 6001; 6011; 6012(a); 6109; and 6159 and their 
regulations. This information is used to process your request for an installment agreement. Form 9465 Is provided 
by the IRS for your convenience. The principal purpose of the disclosure of the name and social security number 
is to secure proper identification of the taxpayer. We require this infonnation to gain access to the tax information 
in our files and properly respond to your request. If you do not disclose the requested information, the IRS may 
not be able to process your request 


Paperwork Reduction Act Notice 

We ask for the informcUion on this form to carry out the Internal Revenue laws of the United States. You are reaulfed to give us 
the information. Wo need it to ensure that you are complying with these laws and lo allow us to figure and collect the right 
amount of tax. 

The lime needed to complete and file this form will vary dependir^g on individual drcumstances. The estimated average time 
is: 10 minutes. 

If you have comments concerning the accuracy of this time estimate or suggestions for making this form more simple, we 
would be happy to hear from you. You can write to both the Internal Revenue Service. Washington, DC 20224, Attention: IRS 
Reports Clearance Officer, T:FP, and the Office of Management and Budget Paperwork Reduction Proiect (1545- ). 

Washington, DC 20603. DO NOT send this form to either of these offices. Instead, refer to the instructions above. 


Form 9465 (Rev. 12-92) Catalog No. 14842Y 

IFR Doc. 92-29288 Filed 12-2-92; 8:45 am) 

WLUNQ CODE 4S90-01-C 


Department of the Treasury - Internal Revenue Service 
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Public Information Collection 
Requirements Submitted to 0MB for 
Review 

Dated: November 27,1992. 

The Department of Treasury has 
submitted the following public 
information collection requirement(s) to 
0MB for review and clearance imder the 
Paperwork Reduction Act of 1980, 
Public Law 96—511. Copies of the 
submission(s) may be obtained by 
calling the Treasmy Bureau Clearance 
Officer listed. Comments regarding this 
information collection should be 
addressed to the 0MB reviewer listed 
and to the Treasury Department 
Clearance Officer, Department of the 
Treasury, Room 3171 Treasury Annex, 
1500 Pennsylvania Avenue, NW., 
Washington, DC 20220. 


Office of Thrift Supervision 

OMB Number: 1550-0053 

Form Number: None 

Review: Extension 

Title: Calculation of Application and 
Filing Fees 

Description: 12 CFR 502.3 requires all 
entities submitting applications and 
SEC filings to the OTS for approval of 
proposed transactions to include a 
statement indicating the amount of 
the enclosed filing fee and how the 
fee was calculated. The information is 
required to ensure that the fee is 
accurate and to expedite the review 
processing. 

Respondents: Business or other for- 
profit 

Estimated Number of Respondents: 
3,200 

Estimated Burden Hours Per 
Respondent: 2 minutes 


Frequency of Response: Other 

Estimated Total Reporting Burden: 117 
hours 

Clearance Officer: Colleen Devine, (202) 
906-6025, Office of Thrift 
Supervision, 2nd Floor, 1700 G. 
Street. NW., Washington, DC 20552. 

OMB Reviewer: Gary Waxman, (202) 
395—7340, Office of Management and 
Budget, Room 3208, New Executive 
Office Building, Washington, DC 
20503. 

Lois K. Holland, 

Departmental Reports, Management Officer. 

IFR Doc. 92-29313 Filed 12-2-92; 8:45 am] 

BtUJNQ CODE 4«10-2S^ 
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Sunshine Act Meetings 


This section of the FEDERAL REGISTER 
contains notices of meetings published under 
the *X»ovemment in ^ Sunshine AcT (Pub, 
L. 94-409) 6 U,S.C. 552b{e)(3). 


coMMOomr futures trading commission 

“FEDERAL REGISTER** CrTATION OF 
PREVIOUS ANNOUNCEMENT: 57 FR 56404 
PREVIOUSLY ANNOUNCED TIME AND DATE OF 
MEETING: 11:30 a.m., Friday, December 
4.1992. 

CHANGES IN THE MEETING: The 

Commodity Futures Trading 
Commission has changed the matters 
previously announced to be discussed 
from a Rule Enforcement Review to 
Enforcement Matters at 11:30 a.m., 
Friday, December 4,1992. 

CONTACT PERSON FOR MORE INFORMATION: 

Jean A. Webb, 254-6314. 

Jean A. Webb, 

Secretary of the Commission. 

[FR Doc. 92-29435 Filed 1*2-1-92; 8:45 am] 
BILUNQ CODE SSSI-OI-^I 


FEDERAL DEPOSIT INSURANCE 
CORPORATION 

Notice of Agency Meeting 

Pursuant to the provisions of the 
*‘Ck)vemment in the Sunshine Act*’ (5 
U.S.C. 552b), notice is hereby given that 
the Federal Deposit Insurance 
Corporation’s Board of Directors will 
meet in open session at 10:00 a.m. on 
Tuesday, December 8,1992, to consider 
the following matters: 

Summary Agenda 

No substantive discussion of the 
following items is anticipated. These 
matters will be resolved with a single 
vote unless a member of the Board of 
Directors requests that an item be 
moved to the discussion agenda. 

Disposition of minutes of previous 
meetings. 

Reports of actions approved by the 
standing committees of the Corporation and 
by officers of the Corporation pursuant to ^ 
authority delegated by the Board of Directors. 

Corporation Status Report for the Third 
Quarter of 1992. 

Discussion Agenda 

Memorandum and resolution re: Statement 
and Notice of Order, pursuant to the 
Depository Institutions Disaster Relief Act of 
1992, which authorizes the Corporation, 
during the period ending 180 days after 
Octol^r 23.1992, to make exceptions from its 
publication requirements in situations 
Involving applications by State nonmember 


banks located within disaster areas or 
Involved in transactions or activities within 
such areas. 

Memorandum and resolution re: Statement 
of Policy on Assistance to Operating Insured 
Depository Institutions. 

Memorandum and resolution re: Proposed 
amendments to Part 357 of the Corporation's 
rules and regulations, entitled 
"Determination of Economically Depressed 
Regions." which would reflect the 
Corporation’s most recent periodic review 
and reasonable application of the factors 
which the Corporation considers in 
determining which regions are economically 
depressed. 

Memorandum and resolution re: Proposed 
amendments to Part 362 of the Corporation's 
rules and regulations, entitled "Activities 
and Investments of Insured State Banks," 
which would require Insured state banks to 
obtain the prior consent of the Corporation 
before directly, or indirectly through a 
subsidiary, engaging "as principal" in any 
activity that is not permissible for a national 
bank. 

Memorandum and resolution re: Proposed 
amendments to Part 333 of the Corporation’s 
rules and regulations, entitled "Extension of 
Corporate Powers," which would eliminate 
section 333.3, which makes certain 
prohibitions applicable to state chartered 
savings associations applicable to state banks 
that are members of the Savings Association 
Insurance Fund. 

Memorandum and resolution re: Proposed 
amendments to the Corporation’s rules and 
regulations, which would eliminate Part 332, 
entitled "Powers Inconsistent with Purposes 
of Federal Deposit Insurance Law.” 

The meeting will be held in the Board 
room on the sixth floor of the FDIC 
Building located at 550—17th Street. 
N.W., Washington, D.C. 

The FDIC will provide attendees with 
auxiliary aids (e.g., sign language 
interpretation) required for this meeting. 
Those attendees needing such assistance 
should contact Llauger Valentin, Equal 
Employment Opportunity Manager, at 
(202) 898-6745 (Voice); (202) 898-3509 
(TTY), to make necessary arrangements. 

Requests for further information 
concerning the meeting may be directed 
to Mr. Hoyle L. Robinson, Executive 
Secretary of the Corporation, at (202) 
898-6757. 

Dated: December 1,1992. 

Federal Deposit Insurance Corporation. 

Hoyle L. Robinson, 

Executive Secretary. 

(FR Doc, 92-29489 Filed 12-1-92; 2:32 pm) 
BILUNQ CODE 9714-0-41 
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FEDERAL DEPOSIT INSURANCE 
CORPORATION 

Notice of Agency Meeting 

Pursuant to the provisions of the 
“Government in the Sunshine Act’* (5 
U.S.C 552b).^notice is hereby given that 
at 10:30 a.m. on Tuesday. December 8, 
1992, the Federal Deposit Insurance 
Corporation’s Board of Directors will 
meet in closed session, by vote of the 
Board of Directors, pursuant to sections 
552b (c)(2). (c)(6). {c)(8). (c)(9)(A)(ii). 
(c)(9)(B), and (c)(10) of title 5, United 
States Code, to consider the following 
matters: 

Summary Agenda 

No substantive discussion of the 
following items is anticipated. These 
matters will be resolved with a single 
vote unless a member of the Board of 
Directors requests that an item be 
moved to the discussion agenda. 

Recommendations with respect to the 
Initiation, termination, or conduct of 
administrative enforcement proceedings 
(cease-and-desist proceedings, termination- 
of-insurance proceedings, susp)ension or 
removal proceedings, or assessment of civil 
money penalties) against certain insured 
depository institutions or officers, directors, 
employees, agents or other persons 
participating in the conduct of the affairs 
thereof: 

Names of persons and names and locations 
of depository institutions authorized to be 
exempt from disclosure pursuant to the 
provisions of subsections (c)(6). (c)(8), and 
(c)(9)(A)(ii) of the "Government in the 
Sunshine Act" (5 U.S.C. 552b (c)(6). (c)(8), 
and (c)(9)(A)(il)). 

Note: Some matters falling within this 
category may be placed on the discussion 
agenda without further public notice if it 
b^omes likely that substantive discussion of 
those matters will occur at the meeting. 

Recommendation regarding the liquidation 
of a depository institution’s assets acquired 
by the Corporation in its capacity as receiver, 
liquidator, or liquidating agent of those 
assets: 

Case Na 47,844—American Diversified 
Savings Bank, Costa Mesa, California 

Matters relating to the Corporation’s 
corporate activities. 

Discussion Agenda 

Matters relating to the possible closing of 
certain insured depository Institutions: 

Names and locations of depository 
institutions authorized to be exempt from 
disclosure pursuant to the provisions of 
subsections (c)(8), (c)(9)(A)(ii), and (c)(9)(B) 
of the "Government in the Sunshine Act" (5 
U.S.C. 552b (c)(8), (c)(9)(A)(ii). and (c)(9)(B)). 
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Personnel actions regarding 
appointments, promotions, 
administrative pay increases, 
reassignments, retirements, separations, 
removals, etc.: 

Names of employees authorized to be 
exempt firom disclosure pursuant to the 
provisions of subsections (c)(2) and (c)(6) of 
the ‘‘Government in the Sunshine Act’* (5 
U.S.a 552b (c)(2) and (c)(6)). 

The meeting will be held in the Board 
Room on the sixth floor of the FDIC 
Building located at 550-17th Street. 
NW., Washington, DC. 

Requests for further information 
concerning the meeting may be directed 
to Mr. Hoyle L. Robinson, Executive 
Secretary of the Corporation, at (202) 
898-6757. 

Dated: December 1,1992. 

Federal Deposit Insurance Clorporation. 

Hoyle L. Robinson, 

Executive Secretary. 

(FR Doc, 92-29490 Filed 12-1-92; 2:32 pm] 
BILUNQ COD€ 8714-0-41 


FEDERAL ELECTION COMMISSION 
DATE AND TIME: Tuesday, December 8, 
1992 at 10:00 a.m. 

PLACE: 999 E Street. NW., Washington, 
D.C. 

STATUS: This Meeting Will‘Be Closed to 
the Public. 

ITEMS TO BE DISCUSSED: 

Compliance matters pursuant to 2 U.S.C. 
§437g. 

Audits conducted pursuant to 2 U.S.C 
§ 437g, § 438(b). and Title 26, U.S.C 
Matters concerning participation in civil 
actions or proceedings or arbitration 
Internal personnel rules and procedures or 
matters affecting a particular employee 

DATE AND TIME: Wednesday, December 9, 
1992 at 9:30 a.m. 

PLACE: 999 E Street, NW., Washington. 
D.C. 

STATUS: This Oral Hearing Will Be Open 
to the Public. 

MATTER BEFORE THE COMMISSION: 

Definition of “Member” of a “Membership” 
Organization (11 CF.R. §§ 100 and 114) 
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DATE AND TIME: Thursday, December 10, 
1992 at 10:00 a.m. 

PLACE: 999 E Street, NW.. Washington. 
D.C. (Ninth Floor.) 

STATUS: This Meeting Will Be Open to 
the Public. 

ITEMS TO BE DISCUSSED: 

C)orrection and Approval of Minutes 
Title 26 Certification Matters 
Advisory Opinion 1992-40: Patrick M. Poor 
of Leading Edge Communications, Inc, 
Proposed Rules on Transfers Between 
Federal Candidate Committees 
Administrative Matters 

PERSON TO CONTACT FOR INFORMATION: 

Mr. Fred Eiland, Press Officer, 
Telephone: (202) 219-4155. 

Delores Hardy, 

Administrative Assistant. 

[FR Doc. 92-29512 Filed 12-1-92; 3:26 pm) 
BILLING CODE 671S-ei-M 

UNITED STATES INTERNATIONAL TRADE 
COMMISSION 

(USITCSE-92-31] 

TIME AND DATE: December 10.1992 at 4 
p.m. 

place: Room 101, 500 E Street SW.. 
Washington, DC 20436. 

STATUS: Open to the public. 

MATTERS TO BE CONSIDERED: 

1. Agenda for future meeting. 

2. Minutes. 

3. Ratification List. 

4. Invs. Nos. 731-TA-540-541 (Final) 
(Certain Welded Stainless Steel Pipes from 
Korea and Taiwan)—briefing and vote. 

5. Outstanding action jacket requests none. 

6. Any items left for previous agenda. 

CONTACT PERSON FOR MORE INFORMATION: 
Paul R. Bardos, Acting Secretary, (202) 
205-2000. 

Issued: November 30,1992. 

Paul R. Bardos, 

Acting Secretary. 

[FR Doc. 92-29434 Filed 12-1-92; 11:12 am) 
BILUNQ CODE 702(M)2-4« 


ACTION: The Pennsylvania Avenue 
Development Corporation announces 
the date of their forthcoming meeting of 
the Board of Directors. 

DATE: The meeting will be held 
Wednesday, December 16.1992, at 
10:00 a.m. 

ADDRESS: The meeting will be held at 
Pennsylvania Avenue Development 
Corporation, Suite 1220N, 1331 
Pennsylvania Ave., NW, Washington, 
DC. 

SUPPLEMENTARY INFORMATION: This 
meeting is held in accordance with 36 
Code of Federal Regulations Part 901, 
and is open to the public. 

Dated: November 27,1992. 

M.J. Brodie, 

Executive Director. 

[FR Doc. 92-29515 Filed 12-1-92; 3:27 pm) 
BILUNQ CODE 78S<MI1-M 


POSTAL RATE COMMISSION 

TIME AND DATE: 2:00 p.m., December 9. 
1992. 

PLACE: Conference Room, 1333 H Street. 
NW, Suite 300, Washington. DC 20268. 

STATUS: Closed. 

MATTERS TO BE CONSIDERED: Issues in 
Docket Nq. MC93-1. 

CONTACT PERSON FOR MORE INFORMATION: 

Charles L. Clapp, Secretary, Postal Rate 
Commission, Room 300,1333 H Street. 
NW, Washington, DC 20268-0001. 
Telephone (202) 789-6840. 

Charles L. Clapp, 

Secretary. 

[FR Doc. 92-29401 Filed 12-1-92; 8:45 amj 
BILUNQ CODE 77ie-fW-M 


PENNSYLVANIA AVENUE DEVELOPMENT 
CORPORATION 

Board of Directors Meeting 
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Corrections 
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This section of the FEDERAL REGISTER 
contains editorial corrections of previously 
published Presidential, Rule. Proposed Rule, 
and Notice documents. These corrections are 
prepared by the Office of the Federal 
Register. Agency prepared corrections are 
issued as signed documents and ^pear in 
the appropriate document categories 
elsewhere in the Issue. 


DEPARTMENT OF LABOR 

Wage and Hour Division 

29 CFR Part 578 

Minimum Wage and Overtime 
Violations; Civil Money Penalties 

Correction 

In rule document 92-26199 beginning 
on page 49128 in the issue of Thursday, 
October 29,1992, make the following 
correction: 

§578.3 [Corrected] 

1. On page 49130, in the second 
column, in § 578.3(c)(2), in the seventh 
line, “if* should read “is**. 

2. On the same page, in the same 
column, in § 578.3(c)(3), in the fifth line, 
“shall** should read “should**. 

BILLING CODE 150S-01-0 


DEPARTMENT OF TRANSPORTATION 
Federal Aviation Administration 
14 CFR Part 39 


DEPARTMENT OF THE TREASURY 

internal Revenue Service 

26 CFR Parti 

[T.D. 8430] 

RIN 1545-AQ07 

Procedure for Monitoring Compliance 
With Low-Income Housing Credit 
Requirements 

Correction 

In rule document 92-21156 beginning 
on page 40118 in the issue of 
Wednesday, September 2,1992, make 
the following corrections: 

§1.42-5 [Corrected] 

1. On page 40122, in the second 
column, in § 1.42-5(c)(l)(vii), in the 
third line. “43(d))** should read “42(d))** 

2. On the same page, in the third 
column, in § 1.42-5(c)(3). in the fourth 
line, “(c)(2) and (2)** should read “(c)(1) 
and (2)**. 

3. On page 40123, in the 2d column, 
in § 1.42-5(e)(2), in the 11th line. 
“(c)(2(ii)(A),(B) or (c)** should read 
“(c)(2)(ii)(A).(B)or(C)** 

4. On the same page, in the third 
column, in § 1.42-5(f)(l)(u), in the sixth 
line, “preforms** should read 
“performs**. 

BILUNQ CODE 1506-01-0 


DEPARTMENT OF THE TREASURY 


[Docket No. 91-NM-234-AD; Arndt 39- 
8357] 

Airworthiness Directives; Boeing 747 
Series Airplanes 

Correction 

In rule document 92-24750 beginning 
on page 46768, in the issue of Tuesday, 
October 1,1992, make the following 
corrections: 

§39.13 [Corrected] 

On page 46770, in § 39.13, in the 
second column: 

(a) In paragraph (b)(3), in the second 
line “02-3-4,** should read “02-3,-4,*’. 

(b) In paragraph (b)(iv), in the fiirst 
line “02-2,-3.** should read “02-3,** and 
in the fourth line “if* should read “If*. 

(c) In paragraph (b)(v), in the second 
line **-3.-4.-6** should read “-3,-4, and 
- 6 **. 


Internal Revenue Service 

26 CFR Parts 1 and 602 

[T.D.8434] 

RIN 1545-AM16 

Treatment of Dual Consolidated 

Losses 

Correction 

In rule docximent 92-21539 beginning 
on page 41079 in the issue of 
Wednesday, September 9,1992, make 
the following correction: 

1. On page 41080: 

a. In the 1st coliunn, in the 1st full 
paranaph, in the 12th line, “not** 
shomd read “no**. 

b. In the same coltmm, in the 2d full 
paragraph, in the 23rd line, after “year** 
insert “in*’. 


c. In the 2d column, in the 1st full 
paragraph, in the 12th line, “been** 
should read “be**. 

2. On page 41081, in the first column, 
in the last paragraph, in the first line, 
the quotes (“) should be removed and in 
the second line, “a** should read “as**. 

3. On page 41082, in the second 
column, in the last paragraph, in the 
fourth line “it** should read “if*. 

§1.1503-2 [Corrected] 

4. On page 41086, in the third 
column, in § 1.1503-2(c)(16), in 
Example 4., in the fifth line from the 
bottom, “DRCI^s** should read 
“DRC1*8**. 

5. On page 41087, in the second 
column: 

a. In § 1.1503-2(d)(3)(i)(A), in the 
third line from the bottom, after 
“included** insert “in**. 

b. In § 1.1503-2(d)(4). Example 1 (iii), 
in the fourth and fifth lines, “$!** 
should read “Si**. 

c. On page 41088, in the second 
column, in § 1.1503-2(e)(3). in the sixth 
line frnm the bottom, ^er “be** insert 
“a**. 

d. On page 41089, in the second 
coliunn, in § 1.1503-2(g)(2)(iii)(l), in the 
first line, “an** should read “and**. 

BILUNQ CODE 1506-01-0 


WUJNQ coot 1106-61-0 
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DEPARTMENT OF EDUCATION 

Office of Education and Rehabilitative 
Services 

National Institute on Disability and 
Rehabilitation Research; Rnai Funding 
Priorities for Certain Research and 
Demonstration Projects 

AGENCY: Department of Education. 
ACTION: Notice of final funding priorities 
for Fiscal Years 1993-1994 for certain 
research and demonstration projects. 

SUMMARY: The Secretary announces final 
funding priorities for Research and 
Demonstration (R&D) projects under the 
National Institute on Disability and 
Rehabilitation Research (NIDRR) for 
fiscal years 1993-1994. The Secretary 
takes this action to focus research 
attention on areas of national need 
identified through NIDRR’s long-range 
planning process. These priorities are 
intended to improve rehabilitation 
services and outcomes for individuals 
with disabilities. 

EFFECTIVE DATE: These priorities take 
effect either 45 days after publication in 
the Federal Register or later if the 
Congress has taken certain 
adjournments. If you want to know the 
effective date of these priorities, call the 
Department of Education contact 
person. 

FOR FURTHER INFORMATION CONTACT: 

Betty Jo Borland. U.S. Department of 
Education, 400 Maryland Avenue, SW., 
Washington, DC 20202-2651. 

Telephone: (202) 205-9739 Deaf and 
hearing-impaired individuals may call 
(202) 205-5516 for TDD services. 
SUPPLEMENTARY INFORMATION: This 
notice contains two final funding 
priorities in the R&D program. These 
priorities are for; (1) A project for 
children with epilepsy, and (2) one or 
more model projects for bum 
rehabilitation. Authority for the R&D 
program of NIDRR is contained in 
section 204(a) of the Rehabilitation Act 
of 1973, as amended (29 U.S.C. 760- 
762). 

Under this program the Secretary 
makes awards to public agencies and to 
nonprofit and for-profit private agencies 
and organizations, including 
institutions of higher education, Indian 
tribes, and tribal organizations. The 
Secretary may make awards for up to 60 
months through grants or cooperative 
agreements. The purpose of the awards 
is for planning and conducting research, 
demonstrations, and related activities 
leading to the development of methods, 
procedures, and devices that will 
benefit individuals with disabilities. 


especially those with the most severe 
disabilities. 

The final priorities support AMERICA 
2000, the President’s strategy for moving 
the Nation toward the National 
Education Goals. National Education 
Goal 5 calls for all Americans to possess 
the knowledge and skills necessary to 
compete in a global economy and 
exercise the rights and responsibilities 
of citizenship. 

Under the regulations for this program 
(see 34 CFR 351.32), the Secretary may 
establish research priorities by reserving 
funds to support particular research 
activities. These priorities were 
published for public comment in the 
Federal Register on June 12,1992 at 57 
FR 25025. The Secretary received 33 
comments and has made minor changes 
to the priorities based on those 
comments. An analysis of the comments 
and the changes in the priorities since 
publication of the notice of proposed 
priorities is provided in the Appendix. 

Note: This notice of final funding priorities 
does not solicit applications. A notice 
inviting applications under these 
competitions will be published in this issue 
of the Federal Register. 

Priorities 

Under 34 CFR 75.105(c)(3) the 
Secretary gives an absolute preference to 
applications that meet one of the 
following priorities. The Secretary will 
fund under this competition only 
applications that meet one of these 
aosolute priorities: 

Priority 1 — Family, Psychosocial, and 
Transitional Issues of Children With 
Epilepsy 

Background 

According to the 1988 National 
Health Interview Survey, the incidence 
of epilepsy was 3.8 per thousand in the 
population (NCHS, 1989). The Epilepsy 
Foundation of America estimates that 
2.5 million children and adults in 
America have epilepsy (New England 
Medical Center and Tufts University 
School of Medicine, 1991). Some 
300,000 new cases of epileptic seizure 
occur annually in the United States, 40 
percent of which affect individuals 
under age 18. 

Epilepsy may also be accompanied by 
other disabilities. For example, epilepsy 
exists frequently in individuals with 
mental retardation, cerebral palsy, and 
autism (McLin, 1991). The 
consequences of epilepsy are varied and 
dependent upon, among other factors, 
the severity of the seizure disorder, the 
degree of control and the understanding 
that the individual has, and the support 
that the child or adult has in coping 
with the disorder (McLin, 1991). 


Children with epilepsy appear to have 
a higher incidence of adaptation 
problems than children with other 
chronic physical conditions (Matthews, 
1982; Marglit and Hermann, 1983; 
Rutter, GrSiam, and Yule, 1970; Hoare, 
1984; Scott. 1979). Little is known, 
however, about those factors that 
influence child adaptation to epilepsy 
(Austin. 1991). The poor self-concept 
and behavioral problems often exhibited 
by children with epilepsy have been 
attributed to problems in the family as 
a whole, particularly to high family 
stress and lack of social supports 
(Austin, 1991). 

Other issues affecting adaptation 
include social support, diagnosis 
resolution, seizure type and control, 
child characteristics, and types of 
parent-child interactions (Pianta, 1991). 
The consensus of existing research is 
that a direct relationship does not exist 
between improving seizure control and 
improving psychosocial functioning 
(Parks-Trusz, 1991). 

Priority 

Any project to be funded in response 
to this priority must involve children 
and youth with epilepsy in transition 
from school to work, and their families, 
in all phases of the planning, 
implementation, knowledge utilization 
activities, and dissemination of the 
project results. 

An absolute priority is announced for 
a project to support a Research and 
Demonstration project on children and 
youth with epilepsy who are in 
transition from school to work. This 
project must develop, demonstrate, 
evaluate, disseminate, and promote the 
use of new knowledge, about— 

• An integrated approach, beginning 
at the time of diagnosis of epilepsy, to 
counsel parents, other family members, 
children and youth with epilepsy, 
teachers, administrators, vocational 
rehabilitation professionals, and other 
students or peers about epilepsy; 

• Techniques that mignt be used by 
parents, providers of services to 
children and youth with epilepsy, and 
educators to foster a sense of 
independence and control among 
children and youth with epilepsy; 

• Methods to involve the child or 
youth with epilepsy, and parents or 
other family members, in the clinical, 
vocational rehabilitation, and other 
rehabilitation planning and program of 
care, especially with regard to the 
appropriateness and timing of 
interventions and outcomes of the 
clinical, vocational rehabilitation and 
other rehabilitation programs; and 

• Techniques to identify and assist 
children and youth with epilepsy who 
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are at risk of developing poor self- 
concepts and behavioral problems that 
contribute to unemplo 5 niient, 
underemployment, and other related 
social problems of adults with epilepsy. 

Priority 2—Model System for Burn 
Injury Rehabilitation 

Background 

More than 60,000 people are 
hospitalized in the United States each 
year for the treatment of bum injuries. 
With medical advances in bum care, 
people are surviving severe bums that 
cover more than 70 percent of the body 
surface. Significant impairment may 
also result from smaller sized bums to 
such areas of the body as the hands, 
face, and genitalia. Bum patients 
undergo multiple operations for skin 
grafting and repeated admissions to 
hospitals for reconstmctive surgery, and 
must live with permanent scarring. 
Individuals who incur severe bums are 
often left with functional limitations in 
such areas as reach, grasp, sensation, 
tolerance for exercise or work due to 
pulmonary damage, hearing and vision, 
ambulation, tolerance of heat and cold. 

A severe bum is considered by many to 
be the most devastating injury a person 
can survive (Locke. Rossignol, Boyle, 
and Burke, 1986). Fire and hum injuries 
cost $3.8 billion annually {Cost of Injury 
in the United States, A Report to 
Congress, 1989). 

Of the two million people in the 
United States burned each year, one-half 
will require medical attention or incur 
a bum severe enough to restrict daily 
activities in the home, school, or 
workplace. One-fourth of these injuries 
will require bed confinement. The 
recent report Healthy People 2000 notes 
that bums are complex to treat, carry 
higher risks, require longer 
hospitalization than other types of 
injuries, and cause more intense and 
more prolonged suffering than other 
traumas. 

As defined by the American Bum 
Association Rehabilitation Committee, 
the rehabilitation of bum patients 
includes those therapeutic and social 
activities, both early and late, the 
primary goals of which are to restore, 
with safety and dignity, to fullest 
possible measure: (1) The individual’s 
physical, psychological, cognitive, cmd 
social status, and (2) the role of the 
individual and the family in the home, 
school, work, social, and recreational 
environments. 

Recent improvements in mortality 
rates are attributed to the expansion of 
specialized bum centers. Approximately 
one-third of all patients hospitalized for 
bums are treated yearly in these centers. 


However, a large number of patients do 
not remain at a bum center for 
outpatient treatment but receive care in 
local hospitals and private clinics 
(Helm, 1991). A survey of 114 bum 
centers conducted by the American 
Bum Association Rehabilitation 
Committee showed that: (1) One-third of 
centers with 1 to 80 admissions each 
year did not have outpatient programs; 
(2) one-fifth of centers with 81-120 
admissions each year did not have 
outpatient programs; and (3) only 12 
percent of bum centers with over 121 
admissions did not have outpatient 
programs. Outpatient care is a critical 
issue in bum rehabilitation service 
delivery, as is the provision of long-term 
social and psychological supports in the 
community. 

Research indicates that early 
comprehensive and coordinated acute 
rehabilitation care is likely to improve 
the outcomes for this population. 

NIDRR announces a priority that would 
(1) Demonstrate a comprehensive, 
multidisciplinary model system of 
rehabilitative services for individuals 
with severe bums; and (2) evaluate the 
efficacy of that system through the 
collection and analysis of uniform data 
on system benefits, costs, and outcomes. 

The model system demonstration and 
the collection of uniform and 
standardized data must he conducted 
within the context of a comprehensive 
program of services that coordinates all 
aspects of care and rehabilitation. The 
model system must include emergency 
medical services; intensive and acute 
medical and surgical care; 
comprehensive rehabilitation 
management; psychosocial adjustment 
services; educational and vocational 
preparation; and community 
reintegration with extended follow- 
along services that promote 
independence and vocational success. 
Any projects to be funded under this 
priority must involve individuals with 
bum disabilities and their families in 
planning, implementing, evaluating, 
and disseminating project activities. 

Priority 

This funding priority will support one 
or more Research and Demonstration 
projects for a model system for bum 
inju]^ rehabilitation that will— 

• Establish, demonstrate, and 
evaluate a multidisciplinary 
coordinated system of comprehensive 
rehabilitation that offers services in 
rural as well as urban areas to adults 
with severe birnis, from point of injury 
thro^h intensive and acute medical 
surgical care, comprehensive medical 
rehabilitation, vocational rehabilitation, 
educational preparation, job placement. 


family and community participation, 
and long-term commimity followup; 

• Conduct a scientific program of site- 
specific and collaborative research to 
generate new information for reducing 
disability and for treating and 
rehabilitating individuals with severe 
bums and related complications; 

• Demonstrate and evaluate the 
development and use of bum injury 
treatment and rehabilitation methods, 
equipment, and assistive technology 
essential to the care, management, and 
vocational rehabilitation of an 
individual surviving severe bums; 

• Demonstrate and evaluate 
approaches to independent living, 
vocational rehabilitation, and 
community reintegration for severely 
burned adults; 

• Study the clinical course and 
physiological, family, psychosocial, 
educational, and vocational adjustment 
to bum impairments, with special 
attention to the developmental needs of 
youth in transition from school to work; 

• Participate in clinical and systems 
analysis studies of the operations and 
effectiveness of the model system by 
contributing to a national database in 
bum injury treatment and rehabilitation 
to bo prescribed by the Secretary; and 

• Develop and disseminate 
educational materials on the 
rehabilitation of individuals with bum 
injuries to vocational rehabilitation 
agencies, individiials with bums and 
their families, and medical and other 
professionals who provide in-patient 
and out-patient care to individuals with 
bum injuries. 

Applicable Program Regulations: 34 
CFR parts 350 and 351. 

Program Authorit 3 r: 29 U.S.C. 760-762. 
Dated: September 29,1992. 

Lamar Alexander, 

Secretary of Education. 

(Catalog of Federal Domestic Assistance 
Number 84.133A, Research and 
Demonstration Projects) 

Appendix—Analysis of Comments and 
Changes 

In response to the Secretary’s invitation in 
the notice of proposed priorities, 33 
commenters submitted comments. Most of 
the commenters supported the priorities as 
published. A few commenters requested 
changes that are discussed in the Appendix. 
This Appendix contains a synopsis of those 
comments, as well as the Secretary’s 
responses. The comments are discussed in 
the order of the priorities to which they 
pertain. 

Family, Psychosocial, and Transitional Issues 
of Children and Youth With Epilepsy 

Comment: One commenter suggested that 
the proposals to be considered under this 
priority use current concepts of complexity 
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to generate rigorous scientific studies of how 
best to customize education and counseling 
about the effects of epilepsy. The same 
commenter also suggested that activities 
other than information dissemination be 
undertaken by the successful grantee to 
assure use and adaptation of the findings of 
the project. 

Discussion: The Secretary agrees that 
scientific rigor is an important element of 
this priority The Secretary believes that the 
existing selection criteria for the NIDRR 
Research and Demonstration program are 
adequate to assure scientific rigor. Aiso« the 
Secretary agrees with the commenter that 
extensive efforts should be undertaken to 
assure use of the findings of the project. 

Changes: The Secretary requires the Center 
to promote the use of new knowledge about 
each of its research projects. 

Comment: One commenter urged that 
NIDRR emphasize research on and 
demonstration of intervention strategies that 
would be most effective in addressing the 
concerns of individuals with epilepsy and 
their families. 

DiscussJon.'The Secretary agrees with the 
commenter that the perspectives of 
individuals with epilepsy and their families 
should be considered. For this reason, the 
Secretary has determined that individuals 
with epilepsy and their families be involved 
in the activities of the funded project 

Changes: The Secretary requires that any 
funded project must involve individuals with 
epilepsy, and their families in all phases of 
the planning, implementation, knowledge 
utilization activities, and dissemination of 
the project results. 

Comment: One commenter suggested that 
the required activities of the project include 
a formal needs assessment of individuals 
with epilepsy. 

Discussion: While ffie Secretary agrees 
with the intent of the commenter, th« 
Secretary does not believe it is necessary that 
the priority specify this requirement. The 
Secretary believes a needs assessment is 
likely to be a part of the integrated approach 
to counseling children and youth, their 
parents, and others about epilepsy. 

Changes None. 

Comment: One comn»nter suggested that 
many children or youth with epilepsy 
develop either poor self-concepts or 
behavioral problems. Therefore, this 
commenter suggested that an additional 
activity be added to the priority to identify 
children and youth with epilepsy who are at 
risk of developing pom: self-concepts and 
behavioral problems. 

Discussion: The Secretary agrees with the 
commenter. 

Changes. The Secretary requires that the 
recipient of an award must undertake the 
additional activity of identifying children 
and youth with epilepsy who m at risk of 
developing poor self-concepts and behavioral 
problems. 

Comment. One commenter suggested that 
NIDRR should support research on providing 
vocational and other rehabilitation services 
to individuals with epilepsy. Also, one 
commenter suggested that resources be 
provided to support research on children 
with disabilities. 


Discussion: The Secretary agrees with the 
commenter that NIDRR should support 
research on providing vocational and other 
rehabilitation services to individuals with 
epilepsy. Also, the Secretary agrees that 
section 204 of the Rehabilitation Act 
authorizes the Secretary to fund research 
programs on ail age groups including 
children with disabilities who have epilepsy. 

Changes: The Secretary will expand the 
priority to support research on providii^ 
vocational and other rehabilitation services 
for individuals with epilepsy. Also, the 
Secretary authorizes funding for research 
programs on all age groups, including 
children with disabilities who have epilepsy. 

Comment: One commenter suggested that 
the priority focus on early diagnosis of 
epilepsy and early intervention at the point 
of diagnosis. 

Discussion: The Secretary agrees that early 
intervention and early diagnosis are 
important issues. While tlw Secretary 
recognizes the importance of early diagnosis, 
the activities that are likely to be necessary 
to achieve replicable models of early 
diagnosis go beyond the scope of this project 

Changes: The Secretary has modified the 
priority to require activities that include 
early intervention at the time of an epilepsy 
diagnosis. 

Model Systems for Bum Injury Rehabilitation 

Comment: Two commenters requested a 
definitimi of bum injury, and for the priority 
to require studies to determine how effective 
rehabilitation is in reducing bum injury size, 
location, and associated functional loss. 

Discussion: The Secretary agrees with the 
commenters that these are important issues 
and believes that the priority provides for 
both activities. The priority requires 
successful applicants to participate in 
clinical and systems studies of the opoations 
and effectiveness of the model system by 
contributing to a national database in bum 
inju^ rehabilitation and treatment. This 
database can be used to generate a definition 
and a classification scheme for bum injury. 

Changes: None. 

Comment: Several commenters suggested 
that the model system for bum injury 
rehabilitation serve either children, children 
and adults, or either population, depending 
on the services available in the bum injury 
clinic. Another commenter azgued that the 
model system be limited to adults because 
bum rehabilitation systems research could 
benefit individuals served by vocational 
rehabilitation agencies. 

Discussion: The Secretary agrees that the 
model system should be developed for one 
age group because the treatment is different 
for diildmn and adults. The bum injury 
model system will be developed initially to 
serve and collect data on adults since 
NIDRR’s experience with the model systems 
for spinal c^ injury and traumatic bcein 
injury projects Indicates that these systems 
can be successful with adults. The inodel 
systems can be adapted for children later. 

Charges: The Secretary has deleted 
references to children in the priority. 

Comment: One commenter suggested that 
an additional activity be added to require 
projects to develop and distribute 


educational materials based on the findings 
of the system. 

Discussion: The Secretary accepts the 
suggestion of the commenter; such an activity 
will be included in the priority. 

Changes . The Secretary has added an 
activity to the priority covering the 
development and distribution of educational 
materials to appropriate consumers. 

Comment: One commenter suggested that 
the demonstration and evaluation of bum 
injury treatment and rehabilitation methods 
be strengthened by adding the phrase “using 
appropriate sampling, measurement, design, 
and analysis procedures’* to the activity. 

Discussion: The Secretary agrees with the 
need to use the scientific method in the 
research activity of the priority. However, the 
Secretary believes the phrase suggested by 
the commenter is covered by the current 
language in the priority and by the selection 
criteria for applications in this competition 
in paragraph (c) of § 350.34. 

Changes: None. 

Comment: One commenter requested 
clarification of the term long-term 
cmnmunity followup. 

Discussion: The Secretary regards followup 
to include activities in which members of the 
bum care team provide rehabilitation to 
individuals with bums and their families In 
their communities. It also includes collection 
of data about client outcomes after return to 
the community. 

Changes: None. 

Comment: One commenter suggested that 
the model system include geographic areas 
outside the immediate location of 
metropolitan bum centers. 

Discussion: The Secretary agrees with the 
commenter that the model sysiem of bum 
Injury rehabilitation should include services 
to geographic areas outside of the urban area 
in which the bum rehabilitation clinic is 
most likely to be located. 

Changes: The Secretary has added a phrase 
to the priority requiring ^e project to serve 
rural, as well as urban areas. 

[FR Doc. 92-29007 Filed 12-2-92; 8:45 am] 
BILUNQ CODE 4000-01-ei 


Office of Special Education and 
Rehabilitative Services 

[CFDA No.: 84.133A] 

National Institute on Disability and 
Rehabilitation Research; Inviting 
Applications for New Awards Under 
the Research and Demonstration 
Program for Rscal Year 1993 

Note to Applicants 
This notice is a complete application 
package. The notice contains 
information, application forms, and 
instnicticms needed to apply for a grant 
under these competitions. Tlie final 
priorities for the programs included in 
this consolidated application package 
are published in this issue of the 
FedWal Register. This consolidated 
application package includes the closing 
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dates, estimated funding, and 
application forms necessary to apply for 
awards under any of these programs. 
Potential applicants should consult the 
statement of the final priorities 
published in this issue to ascertain the 
substantive requirements for their 
applications. 

The final priorities support AMERICA 
2000, the President’s strategy for moving 
the Nation toward the National 
Education Goals. National Education 


Goal 5 calls for all Americans to possess 
the knowledge and skills necessary to 
compete in a global economy and 
exercise the rights and responsibilities 
of citizenship. 

The estimates of funding levels in this 
notice do not bind the Department of 
Education to make awards in any of 
these categories, or to any specific 
number of awards or funding levels, 


Applicable Regulations 

(a) The Education Department General 
Administrative Regulations (EDGAR), 

34 CFR parts 74, 75, 77. 80. 81, 82, 85, 
and 86, and, for for-profit organizations 
and agencies, the cost principles in 48 
CFR part 31; 

(b) The regulations for this program in 
34 CFR parts 350 and 351; and 

(c) The notice of final priorities as 
published in this issue of the Federal 
Register. 


Appucation Notices for Fiscal Year 1993, Research and Demonstration Program, CFDA No. 84.133A 


Funding priority 

Deadline for transmitial of 
applications 

Estimated 
No. of 
awards 

Estimated size 
of awards (per 
year) 

Project pe¬ 
riod 

(months) 

Family, Psychosocial, and Transitional Issues of Children and Youth with Epilepsy 

March 31,1993. 

1 

*125.000 

250,000 

36 

40 

Model Systems for Bum Injury Rehabilitation. 

March 31. 1993. 

3 


Purpose 

Research and Demonstration Projects 
support reseeirch and demonstrations in 
single project areas on problems 
encountered by individuals with 
disabilities in their daily activities. 
These projects may conduct research on 
rehabilitation techniques and services, 
including emalysis of medical, 
industrial, vocational, social, 
psychia^ic, psychological, recreational, 
economic, and other factors to improve 
the rehabilitation of individuals with 
disabilities. 

The final priorities support AMERICA 
2000, the President’s strategy for moving 
the Nation toward the National 
Education Goals. National Education 
Goal 5 calls for all Americans to possess 
the knowledge and skills necessary to 
compete in a global economy and 
exercise the rights and responsibilities 
of citizenship. 

Selection Criteria 

The Secretary uses the following 
selection criteria to evaluate 
applications under this program: 

(а) Potential Impact of Outcomes: 
Importance of Program (Weight 3.0). 

The Secretary reviews each application 
to determine to what degree— 

(1) The proposed activity relates to 
the announced priority; 

(2) The research is likely to produce 
new and useful information (research 
activities only); 

(3) The need and target population are 
adequately defined; 

(4) The outcomes are likely to benefit 
the defined target population; 

(5) The training needs are clearly 
defined (training activities only); 

(б) The training methods and 
developed subject matter are likely to 


meet the defined need (training 
activities only); and 

(7) The need for information exists 
(utilization activities only). 

(b) Potential Impact of Outcomes: 
Dissemination/Utilization (Weight 3.0). 
The Secretary reviews each application 
to determine to what degree— 

(1) The research results are likely to 
become available to others working in 
the field (research activities only); 

(2) The means to disseminate and 
promote utilization by others are 
defined; 

(3) The training methods and content 
are to be packaged for dissemination 
and use by others (training activities 
only); and 

(4) The utilization approach is likely 
to address the defined need (utilization 
activities only). 

(c) Probability of Achieving Proposed 
Outcomes: Program/Project Design 
(Weight 5.0). The Secretary reviews 
each application to determine to what 
degree— 

(1) The objectives of the project(s) are 
clearly stated; 

(2) The hypothesis is sound and based 
on evidence (reseeurch activities only); 

(3) The project design/methodology is 
likely to achieve the objectives; 

(4) The measurement methodology 
and analysis is sound (research and 
development/demonstration activities 
only); 

(5) The conceptual model (if used) is 
sound (development/demonstration 
activities only); 

(6) The sample populations are 
correct and significant (research and 
development/demonstration activities 
only); 

(7) The human subjects are 
sufficiently protected (research and 
development/demonstration activities 
only); 


(8) The device(s) or model system is 
to be developed in an appropriate 
environment; 

(9) The training content is 
comprehensive and at an appropriate 
level (training activities only); 

(10) The training methods are likely to 
be effective (training activities only); 

(11) The new materials (if developed) 
6ue likely to be of high quality and 
uniqueness (training activities only); 

(12) The target populations are linked 
to the project (utilization activities 
only); and 

(13) The format of the dissemination 
medium is the best to achieve the 
desired result (utilization activities 
only). 

(d) Probability of Achieving Proposed 
Outcomes: Key Personnel (Weight 4.0). 
The Secretary reviews each application 
to determine to what degree— 

(1) The principal investigator and 
other key staff have adequate training 
and/or experience and demonstrate 
appropriate potential to conduct the 
proposed research, demonstration, 
training, development, or dissemination 
activity; 

(2) The principal investigator and 
other key staff are familiar with 
pertinent literature and/or methods; 

(3) All required disciplines are 
effectively covered; 

(4) Commitments of staff time are 
adequate for the project; and 

(5) The applicant is likely, as part of 
its nondiscriminatory employment 
practices, to encourage applications for 
employment from persons who are 
members of groups that traditionally 
have been underrepresented, such as— 

(i) Members of racial or ethnic 
minority groups; 

(ii) Women; 

(iii) Handicapped persons; and 
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(iv) The elderly. 

(e) Probability of Achieving Proposed 
Outcomes: Evaluation Plan (Wei^t 1.0). 
The Secretary reviews each application 
to determine to what degree— 

(1) There is a mechanism to evaluate 
plans, progress and results; 

(2) The evaluation methods and 
objectives are likely to produce data that 
are quantifiable; and 

(3) The evaluation results, where 
relevant, are likely to be assessed in a 
service setting. 

(f) Prograrn/Project Management: Plan 
of Operation (Weight 2.0). The Secretary 
reviews each application to determine 
to what degree— 

(1) There is an effective plan of 
operation that insmes proper and 
efficient administration of the project(s); 

(2) The applicant’s planned use of its 
resources and personnel is likely to 
achieve each objective; 

(3) Collaboration between institutions, 
if proposed, is likely to be effective; and 

(4) There is a clear description of how 
the applicant will include eligible 
project participants who have been 
traditionally imdeirepresented, such 

as— 

(i) Members of racial or ethnic 
minority groups; 

(ii) Women; 

(iii) Handicapped persons; and 

(iv) The elderly. 

(g) Program/Project Management: 
Adequacy of Resources (Weight 1.0). 

The Secretary reviews each application 
to determine to what degree— 

(1) The facilities planned for use are 
adequate; 

(2) The equipment and supplies 
planned for use are adequate; and 

(3) The commitment of the applicant 
to provide administrative support and 
adequate facilities is evident. 

(h) Program/Project Management: 
Budget and Cost Effectiveness (Weight 
1.0). The Secretary reviews each 
application to determine to what 
degree— 

(1) The budget for the project(s) is 
adequate to support the activities; 

(2) The costs are reasonable in 
relation to the objectives of the 
project(s); and 

(3) The budget for subcontracts (if 
required) is detailed and appropriate. 

Eligible Applicants 

Parties eligible to apply for grants 
under this program are public and 
private nonprofit and for-profit agencies 
and organizations, including 
institutions of higher education and 
Indian tribes and tribal organizations. 

Program Authority: 29 U.S.C. 761a and 
762. 


Instructions for Transmittal of 
Applications 

(a) If an applicant wants to apply for 
a grant, the applicant shall— 

(1) Mail the original and two copies 
of the application on or before the 
deadline date to: U.S. Department of 
Education, Application Control Center, 
Attention: (CFDA # [Applicant must 
insert number and letter)), Washington, 
DC 20202-4725, or 

(2) Hand deliver the original and two 
copies of the application by 4:30 p.m. 
[Washington, DC time] on the deadline 
date to: U.S. Department of Education, 
Application Control Center, Attention: 
(CFDA # [Applicant must insert number 
and letter]), room #3633, Regional Office 
Building #3, 7th and D Streeis, SW., 
Washington, DC. 

(b) An applicant must show one of the 
following as proof of mailing: 

(1) A legibly dated U.S. Postal Service 
postmark. 

(2) A legible mail receipt with the 
date of mailing stamped by the U.S. 
Postal Service. 

(3) A dated shipping label, invoice, or 
receipt from a commercial carrier. 

(4) Any other proof of mailing 
acceptable to the Secretary. 

(c) If an application is mailed through 
the U.S. Postal Service, the Secretai^ 
does not accept either of the following 
as proof of mailing: 

(1) A private metered postmark. 

(2) A mail receipt that is not dated by 
the U.S. Postal Service. 

Notes: (1) The U.S. Postal Service does not 
uniformly provide a dated postmark. Before 
relying on this method, an applicant should 
check with its local post office. 

(2) An applicant wishing to know that its 
application has been received by the 
Department must include with the 
application a stamped self-addressed 
postcard containing the CFDA number and 
title of this program. 

(3) The applicant must indicate on the 
envelope and—if not provided by the 
Department—in Item 10 of the Application 
for Federal Assistance (Standard Form 424) 
the CFDA number—and letter, if any—of the 
competition under which the application is 
being submitted. 

Application Forms and Instructions 

The appendix to this application is 
divided into four parts. These parts are 
organized in the same manner that the 
submitted application should be 
organized. These parts are as follows: 

Part I: Application for Federal 
Assistance (Standard Form 424 (Rev. 4- 
88)) and instructions. 

Part II: Budget Form—Non- 
Construction Programs (Standard Form 
424A) and instructions. 

Part ni: Application Narrative. 


Additional Materials 

Estimated Public Reporting Burden. 

Assurances—^Non-Construction 
Programs (Standard Form 424B). 

Certification Regarding Lobbying; 
Debarment, Suspension, and Other 
Responsibility Matters; and Drug-Free 
Workplace Requirements (ED 80-0013). 

Certification Regarding Debarment, 
Suspension, Ineligibility and Voluntary 
Exclusion: Lower Tier Covered 
Transactions (ED 80-0014, 9/90) and 
instructions. 

Note: ED 80-0014 is intended for the use 
of grantees and should not be transmitted to 
the Department. 

Disclosure of Lobbying Activities 
(Standard Form LLL) (if applicable) and 
instructions; and Disclosure of Lobbying 
Activities Continuation Sheet (Standard 
Form LLL-A). 

An applicant may submit information 
on a photostatic copy of the application 
and budget forms, the assurances, and 
the certifications. However, the 
application form, the assurances, and 
the certifications must each have an 
original signature. No grant may be 
awarded unless a completed application 
form has been received. 

FOR FURTHER INFORMATION CONTACT: The 
National Institute on Disability and 
Rehabilitation Research, 400 Maryland 
Avenue, SW., Washington, DC 20202. 
Telephone: (202) 205-9141; deaf and 
hearing impaired individuals may call 
(202) 205-5516 for TDD services. 

Authority: 29 U.S.C. 760-762. 

Dated: November 24,1992. 

Robert R. Davila, 

Assistant Secretary, Office of Special 
Education and Rehabilitative Services. 

Appendix 

Application Forms and Instructions 

Applicants are advised to reproduce 
and complete the application forms in 
this Section. Applicants are required to 
submit an original and two copies of 
each application as provided in this 
Section. 

Answers to Questions Frequently Asked 
by Applicants 

1. Can I get an extension of the due 
date? 

No! On rare occasions the Department 
of Education may extend a closing date 
for all applicants. If that occurs, a notice 
of the revised due date is published in 
the Federal Register. However, there are 
no extensions or exceptions to the due 
date made for individual applicants. 
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2. What should be included in the 
application? 

The application should include a 
project narrative, vitae of key personnel, 
and a budget, as well as the Assurances 
forms included in this package. Vitae of 
staff or consultants should include the 
individuars title and role in the 
proposed project, and other infermation 
that is specifically pertinent to this 
proposed project. The budgets for both 
the first year and subsequent project 
years should be included. 

If collaboration with another 
organization is involved in the proposed 
activity, the application should include 
assurances of participation by the other 
parties, including written agreements or 
assurances of cooperation. It is not 
useful to include general letters of 
support or endorsement in the 
application. 

If the applicant proposes to use 
unique tests or other measurement 
instruments that are not widely known 
in the field, it would be helpful to 
include the instrument in the 
application. 

Many applications contain 
voluminous appendices that are not 
helpful and in many cases cannot even 
be mailed to the reviewers. It is 
generally not helpful to include such 
things as brochures, general capability 
statements of collaborating 
organizations, maps, copies of 
publications, or descriptions of other 
projects completed by the applicant. 

3. What format should be used for the 
application? 

NIDRR generally advises applicants 
that they may organize the application 
to follow the selection criteria that will 
be used. The specific review criteria 
vary according to the specific program, 
and a^ contained in this Consolidated 
Application Package. 

4. May I submit applications to more 
than one program competition in NIDRR 
or more than one application to a 
program? 

Yes. You may submit applications to 
any program for which they are 
responsive to the program requirements. 
You may submit the same application to 
as many competitions as you believe 
appropriate. You may also submit more 
than one application in any given 
competition. 


5. What is the allowable indirect cost 
rate? 

The limits on indirect costs vary 
according to the program and the type 
of ^plication. 

The statutory limit for indirect 
charges in the Rehabilitation Research 
and Training Centers program is 15 
percent of total project costs. 

Applicants in the R&D, D&U, and REC 
programs should limit indirect charges 
to the organization’s approved rate. 

6. Can profitmaking businesses apply 
for grants? 

Yes. However, for-profit organizations 
will not be able to collect a fee or profit 
on the ^emt, and in some programs will 
be required to share in the costs of the 
project. 

7. Can individuals apply for grants? 

No. Only organizations are eligible to 
apply for grams under NIDRR programs. 

8. Is there a cost-sharing or matching 
requirement? 

Cost-sharing is required in the 
Knowledge Dissemination and 
Utilization program and the Research 
and Demonstration Projects program, 
with certain exceptions noted in the 
law. For the Rehabilitation Engineering 
Centers, the Secretary has the option to 
require matching. It is generally the 
practice of the agency to require cost¬ 
sharing under this program. 

There is no set rate for cost-sharing. 
The cost-sharing rate is negotiated at the 
time an award is made and is not part 
of the evaluation of the application. 

9. Can NIDRR staff advise me whether 
my project is of interest to NIDRR or 
likely to be funded? 

No. NIDRR staff can advise you of the 
requirements of the program in which 
you propose to submit your application. 
However, staff cannot advise you of 
whether your subject area or proposed 
approach is likely to receive approval. 

10. How can I ensure that my 
application will be referred to the most 
appropriate panel for review? 

Applicants should be sure that their 
applications are referred to the correct 
competition by clearly including the 
competition title and CFDA number, 
including alphabetical code, on the 
Standard Form 424, and including the 


title of the priority to which they are 
responding. 

11. How soon after submitting my 
application can I find out if it will be 
funded? 

The time from closing date to grant 
award date varies fi‘om program to 
program. Generally speaking, NIDRR 
endeavors to have awards made within 
five to six months of the closing date. 
Unsuccessful applicants generally will 
be notified within that time fi‘ame as 
well. For the purpose of estimating a 
project start date, the applicant should 
estimate approximately six months firom 
the closing date, but no later than the 
following September 30. 

12. Can I call NIDRR to find out if my 
application is being funded? 

No! When NIDRR is able to release 
information on the status of grant 
applications, it will notify applicants by 
letter. The results of the peer review 
cannot be released except through this 
formal notification. 

13. If my application is successful, can 
I assume I will get the requested budget 
amount in subsequent years? 

No. Those budget projections are 
necessary and helpful for planning 
purposes. However, a complete budget 
and budget justification must be 
submitted for each year of the project 
and there will be negotiations on the 
budget each year. 

14. Will all approved applications be 
funded? 

No. It often happens that the peer 
review panels approve for funding more 
applications than NIDRR can fund 
within available resources. Applicants 
who are approved but not funded are 
encouraged to consider submitting 
similar applications in future 
competitions. 
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INSTRUCTIONS FOR THE SF 424 

This is a standard form used by applicants as a required facesheei for preapplications and applications submitted 
for Federal assistance. It will be used by Feov^al agencies to obtain applicant certification that States which have 
established a review and comment proc^ure in response to Executive Order 12372 and have selected the program 
to be included in their process, have been given an opportunity to review the applicant's submission. 

Entry: Item: Entry: 


1. Self-explanatory. 

2. Date application submitted to Federal agency (or 
State if applicable) L applicant's control number 
(if applicable). 

3. State use only (if applicable). 

4. If this application is to continue or revise an 
existing award, enter present Federal identifier 
number. If for a new project, leave blank. 

5. Legal name of applicant, name of primary 
organizational unit which will undertake the 
assistance activity, complete address of the 
applicant, and name and telephone number of the 
person to contact on matters related to this 
application. 

6. Enter Employer Identification Number (EIN) as 
assigned by the Internal Revenue Service. 

7. Enter the appropriate letter in the space 
provided. 

8. Check appropriate box and enter appropriate 
letterfs) in the space(s) provided; 

—*'New" means a new assistance award. 

— "Continuation" means an extension for an 
additional funding/budget period for a project 
with a projected completion date. 

—"Revision" means any change in the Federal 
Government's financial obligation or 
contingent liability from an existing 
obligation. 

9. Name of Federal agency from which assistance is 
being requested with this application. 

10. Use the Catali^ of Federal Domestic Assistance 
number and title of the program under which 
assistance is requested. 

11. Enter a brief descriptive title of the project if 
more than one program is involved, you should 
append an explanation on a separate sheet If 
appropriate (e.g., eonstruction or real property 
projects), attach a map showing project location. 
For preapplications, use a separate sheet to 
provide a summary description of this project 


12. List only the largest political entities affected 
(e.g.. State, counties, cities). 

13. Self-explanatory. 

14. List the applicant's Congressional District and 
any Districts) affected by the program or project. 

15. Amount requested or to be contributed during 
the first funding/budget period by each 
contributor. Value of in-kind contributions 
should be included on appropriate lines as 
applicable. If the action will result in a dollar 
change to an existing award, indicate only the 
amount of the change. For decreases, enclose the 
amounts in parentheses. If both basic and 
supplemental amounts are included, show 
breakdown on an attached sheet. For multiple 
program funding, use totals and show breakdown 
using same categories as item 15. 

16. Applicants should contact the State Single Point 
of Contact (SP(X^) for Federal Executive Order 
12372 to determine whether the application is 
subject to the State intergovernmental review 
process. 

17. This question applies to the applicant organi¬ 
sation, not the person who signs as the 
authorized representative. Categories of debt 
include delinquent audit disallowances, loans 
and taxes. 

18. To be signed by the authorized representative of 
the applicant A copy of the governing body's 
authorization for you to sign this application as 
official representative must be on file in the 
applicant's office. (Certain Federal agencies may 
require that this authorization be submitted as 
part of the application.) 
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INSTRUCTIONS FOR THE SF^4A 


General Instruetiont 

This form is designed so that application can be made 
for funds from one or more grant programs. In pre¬ 
paring the budget, adhere to any existing Federal 
grantor agency guidelines which prescribe how and 
whether budgeted amounts should be separately 
shown for d^erent functions or activities within the 
program. For. some programs, grantor agencies may 
require budgets to be separately shown by function or 
activity. For other programs, grantor agencies ^y 
require a breakdown by function or activity. Sections 
and D should include budget estimates for the 
whole project except when applying for assisUnce 
which requires Federal authorisation in annual or 
other funding period increments. In the latter case. 
Sections A3, C, and D should provide the budget for 
the first budget period (usually a year) and Section E 
should present the need for Federal assistance in the 
subsequent budget periods. All applications should 
contain a breakdown by the object class categories 
shown in Lines a-k of Section B. 

Section A. Budget Summary 
Lines 1-4, Columns (a) and (b) 

For applications pertaining to a $ingU Federal grant 
program (Federal Domestic Assistance Catalog 
number) and not requiring a functional or activity 
breakdown, enter on Line 1 under Column (a) the 
catalog program title and the catalog number in 
Column (b). 

For applications pertaining to a eingU program 
requiring budget amounts by multiple functions or 
activities, enter the name of each activity or function 
on each line in Column (a), and enter the catalog num¬ 
ber in Column (b). For applications pertaining to mul¬ 
tiple programs where none of the programs require a 
breakdown by function or activity, enter the catalog 
program title on each line in Column (a) and the 
respective catalog number on each line in Column (b). 

For applications pertaining to multiple programs 
where one or more programs require a breakdown by 
function or activity, prepare a separate sheet for each 
program requiring the breakdown. Additional sheets 
should be used when one form does not provide 
adequate space for all breakdown of data required. 
However, when more than one sheet is used, the first 
page should provide the summary totals by programs. 

lines Columns (e)tbro«igb(g.) 

For new appUeotione, leave Columns (c) and (d) blank. 
For each line entry in Columns (a) and (b), enter in 
Columns (e). (f), and (g) the appropriate amounts of 
funds needed to support the project for the first 
fuiuiing period (usually a year). 


Lines 1-4, Columns (e) through (g.) (continued) 

For continuing grant program opplieationM, submit 
these forms before the end of each funding period as 
required by the grantor agency. Enter in Columns (c) 
and (d) the estimated amounts of funds which will 
remain unobligated at the end of the grant funding 
period only if the Federal grantor agency instructions 
provide for this. Otherwise, leave these columns 
blank. Enter in columns (e) and (f) the amounts of 
funds needed for the upcoming period. The amounUs) 
in Column (g) should be the sum of amounts in 
Columns (e) and (f). 

For eupplemental grante and changte to existing 
grants, do not use Columns (c) and (d). Enter in 
Column (e) the amount of the increase or decream of 
Federal funds and enter in Column (f) the amount of 
the increase or decrease of non-Federal funds. In 
Column (g) enter the new total budgeted amount 
(Federal and non-Federal) which includes the total 
previous authorized budgeted amounts plus or minus, 
as appropriate, the amounts shown in Columns (e) and 
(f). The amount(s) in Column (g) should not equal the 
sum of amounts in Columns (e) and (f). 

Line 5 — Show the totals for all columns used. 

Section B Budget Categories 
In the column headings (1) through (4), enter the titles 
of the same programs, functions, and activities shown 
on Lines 1-4, Column (a). Section A. When additional 
sheets are prepared for Section A, provide similar 
column headinjp on fsch sheet. For each program, 
function or activity, fill in the total requirements for 
funds (both Federal and non-Federal) by object class 
categories. 

Lines 6a-i — Show the totals of Lines Sa to 6h in each 
column. 

Line 6J • Show the amount of indirect cost 

Line 6k - Enter the total of amounts on Lines 6i and 
6j. For all applications for new grants and 
continuation grants the total amount in column (5), 
Line 6k, should be the same as the total amount shown 
in Section A, Column (g). Line 5. For supplemental 
grants and changes to grants, the total amount of the 
increase or decrease as shown in Columns (l)-(4). Line 
6k should be the same as the s\un of the amounts in 
Section A, Odumns (e) and (f) on Line 5. 


SF 424A (400) 00043 






INSTRUCTIONS FOR THE SF-424A (continued) 


Liae 7 - Enter the et timeted amount of income, if any. 
expected to be generated from this project. Do not add 
or subtract this amount from the total project amount. 
Show under the program narrative statement the 
nature and source of income. The estimated amount of 
program income may be considered by the federal 
grantor agency in determining the total amount of the 
grant. 

Section C* Non*Federal-Resoureei 

S-11 • Enter asoounts of non-Federal resources 
that will be used on the grant. If in-kind contributions 
are included, provide a brief explanation on a separate 
sheet 

Column (a) - Enter the program titles identical 
to Column (a). Section A. A breakdown by 
function or activity is not necessary. 

Column (b) - Enter the contribution to be made 
by the applicant. 

Column (c) - Enter the amount of the State’s 
cash and in-kind contribution if the applicant is 
not a State or State agency. Applicants which are 
a State or Sute agencies should leave this 
column blank. 

Column (d) - Enter the amount of cash and in- 
kind contributions to be made from all other 
sources. 

Column (e) - Enter toUls of Columns (b). (c). and 
(d). 

Line 12 — Enter the total for each of Columns (b)-(e). 
The amount in Column (e) should be equal to the 
amount on Line 5. Column (f). Section A. 

Section D Forecasted Cash Needs 

Line 13 - Enter the amount of cash needed by quarter 
from the grantor agency during the first year. 


Line 14 - Enter the amount of cash from all other 
sources needed by quarter during the first year. 

Line 15 - Enter the totals of amounU on Lines 13 and 


Secdon E. Budget Esdmates of Federal Funds 
Needed for Balance of the Project 

Lines 16 • 19 - Enter in Column (a) the same grant 
program titles shown in Column (a). Section A. A 
breakdown by fiincdon or activity is not necessary. For 
new applications and continuation grant applications, 
enter in toe proper columns amounts of Federal funds 
which will be needed to complete the program or 
project over the succeeding funding periods (usually in 
This section need not be completed for revisions 
(amendmenU. changes, or supplemenU) to funds for 
the current year of existing grants. 


If more than four lines are needed to list the program 
titles, submit additional schedules as necessary. 

Line 20 - Enter the total for each of toe Columns (b)- 
(e). ^en additional schedules are prepared for this 
Section, annotate accordingly and show the overall 
totals on this line. 


Section F. Other Budget Information 

line 21 - Use this space to explain amounts for 
individual direct object-class cost categories that may 
appear to be out of the ordinary or to explain the 
deUils as required by the Federal grantor agency. 

Line 22 - Enter toe type of indirect rate (provisional, 
predetermined, final or fixed) that will be in effect 
during the funding period, the estimated amount of 
toe base to which toe rate is applied, and the total 
indirect expense. 

Line 23 - Provide any other explanations or comments 
deemed necessary. 


BILUNG CODE 4000-01-C 


SF «24A (446) iwg* 4 
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Instructions for Part III—Application 
Narrative 

Before preparing the Application 
Narrative an applicant should read 
carefully the description of the pro^am, 
the information regarding the priorities, 
and the selection criteria the Secretary 
uses to evaluate appUcations. 

The narrative should encompass each 
function or activity for which funds are 
being requested and should— 

1. Begin with an Abstract; that is, a 
summary of the proposed project; 

2. Describe the proposed project in 
light of each of the selection criteria in 
the order in which the criteria are listed 
in this application package; and 

3. Include any other pertinent 
information that might assist the 
Secretary in reviewing the application. 


4. The Secretary strongly requests the 
applicant to limit the Application 
Narrative to no more than 100 double¬ 
spaced, typed pages (on one side only). 

Instructions for Estimated Public 
Burden 

Under terms of the Paperwork 
Reduction Act of 1980, as amended, and 
the regulations implementing that Act, 
the Department of Education invites 
comment on the public reporting 
burden in this collection of information. 
Public reporting burden for this 
collection of information is estimated to 
average 20 hours per response, 
including the time for reviewing 
instructions, searching existing data 
sources, gathering and maintaining the 
data needed, and completing and 


reviewing the collection of information. 
You may send comments regarding this 
burden estimate or any other aspect of 
this collection of information, including 
suggestions for reducing this burden, to 
the U.S. Department of Education, 
Information Management and 
Compliance Division, Washington, DC 
20202-4651; and to the Office of 
Management and Budget, Paperwork 
Reduction Project 1820-0027, 
Washington, DC 20503. 

(Information collection approved under 0MB 
control number 1820-0027. Expiration date: 
July 31,1995.) 

BILUNQ CODE 400(M)1-M 
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OMlApprovtl Ne.034i>0040 


ASSURANCES — NON-CONSTRUCTION PROGRAMS 


Note; 


certain cf these assurances may not be applicable to your project or program. If you have questions 
pleaM mnUct the awyding agency. Further, certain Federal awarding agencies may require applicant^ 

to certify to addiUonal assurances. Ifsuch is the case, you will be notified. ^ 


As the duly authorised represenUtive of the applicant I certify that the applicant: 


1. Has the legal authority to apply for Federal 
assistance, and the institutional, managerial and 
financial capability (including funds suificient to 
pay the non-Federal share of project costs) to 
ensure proper planning, management and com* 
pletion itf the project described in this application. 

2. Will give the awarding agency, the Comptroller 
General of the United States, and if appropriate, 
the State, through any authorised representative, 
access to and the right to examine all records, 
books, papers, or documenU related to the award; 
and will establish a proper accounting system in 
accordance with generally accepted accounting 
standards or agency directives. 

3. Will establish safeguards to prohibit employees 
from using their positions for a purpose that 
constitutes or presenU the appearance of personal 
or organizational conflict of interest, or personal 
gain. 

4 . Will initiaU and complete the work within the 
applicable time frame after receipt of approval of 
the awarding agency. 

5. Will comply with the Intergovernmental 
Personnel Act of 1970 (42 U.S.C. IS 4728-4763) 
relating to prescribed standards for merit systems 
for iM-ograms funded under one of the nineteen 
statutes or regulations specified in Appendix A of 
OPM’s Standards for a Merit System of Personnel 
Administration (5 C.F.R. 900, Subpart F). 

6. Will comply with all Federal statutes relating to 
nondiscrimination. These include but are not 
limited to: (a) Title VI of the Civil RighU Act of 
1964 (P.L. 88-352) which prohibits discrimination 
on the basis of race, color or national origin; (b) 
Title IX of the Education Amendments of 1972, as 
amended (20 U.S.C. ii 1681-1683, and 1685-1686), 
which prohibits discrimination on the basis of sex; 
(c) Section504 of the RehabiliUtion Act of 1973, as 
amoved (29 U.S.C. I 794), which prohibiU dis¬ 
crimination on the basis of handicaps; (d) the Age 
Discrimination Act of 1975, as amended (42 
U.S.C.SI 6101-6107), which prohibits discrim¬ 
ination on the basis of age; 


(e) the Drug Abuse Ofilce and Treatment Act of 
1972 (P.L. 92-255), as amended, relating to 
nondiscrimination on the basis of drag abuse, (0 
the Comprehensive Alcohol Abuse and Alcoholism 
Prevention. Treatment and RehabiliUtion Act of 
1970 (P.L. 91-616), as amended, relating to 
nondiscrimination on the basis of alcohol abuse or 
alcoholism; (g) IS 523 and 527 of the Public Health 
Service Act of 1912 (42 U.S.C. 290 dd-3 and 290 ee- 
3), as amended, relating to confidentiality of 
alcohol and drag abuse patient records; (h) Title 
VIII of the Civil RighU Act of 1968 (42 U S C f 
3601 et seq ), as amended, relating to non¬ 
discrimination in the sale. renUl or financing of 
housing; (i) any other nondiscrimination 
provisions in the specific sUtuU(s) under which 
application for Federal assistance is being made; 
and (j) the requirements of any other 
nondiscrimination sUtuU(s) which may apply to 
the application. 

7. Will comply, or has already complied, with the 
requiremenU of Titles II and III of the Uniform 
Relocation Assistance and Real Property 
Acquisition Policies Act of 1970 (P.L. 91-646) 
which provide for fair and equiUble treatment of 
persona displaced or whose property is acquired as 
a result of Federal or federally assisted programs 
These requirements apply to all interests in real 
property acquired for project purposes regardless 
of Federal participation in purchases. 

8. Will comply with the provisions of the Hatch Act 
(5 U.S.C. fl 1501-15(«and 7324-7328) which limit 
the political activities of employees whose 
principal employment activities are funded in 
whole or in pari with Federal funds. 

9. Will comply, as applicable, with the provisions of 
the Davis-Bacon Act (40 U S C. ii 276a to 276a- 
7), the Copeland Act (40 U S C. I 276c and 18 
U.S.C. ii 874), and the Contract Work Hours and 
Safety SUndards Act (40 U.S.C. ii 327-333). 
regarding labor standards for federally assisted 
construction subagreeroents. 


Sund^rij Form 4240 (4-4f) 

PtMcndod Dy 0MB Orcutar A-i02 

Authorlztd for Local Reproduction 









10. Will comply, if applicable, with flood insurance 
purchase requirements of Section 102(a) of the 
Flood Disaster Protection Act of 1973 (P.L. 93-234) 
which requires recipients in a special flood hazard 
area to participate in the program andto purchase 
flood insurance if the total cost of insurable 
construction and acquisition is $10,000 or more. 


13. Will assist the awarding agency in assuring 
compliance with Section 106 of the National 
Historic Preservation Act of 1966. as amended (16 
U.S.C. 470). EO 11593 (identification and 
protection of historic properties), and the 
Archaeological and Historic Preservation Act of 
1974 (16 u s e. 469a-l et seq ). 


11. Will comply with environmenUl sUndards which 
may be prescribed pursuant to the following: (a) 
institution of environmental quality control 
measures under the National Environmental 
Policy Act of 1969 (P.L. 91-190) and Executive 
Order (EO) 11514; (b) notification of violating 
facilities pursuant to EO 11738; (c) protection of 
wetlands pursuant to EO 11990; (d) evaluation of 
flood hazards in floodplains in accordance with EO 
11988; (e) assurance of project consistency with 
ihe approved State management program 
developed under the Coastal Zone Management 
Act of 1972 (16 U.S C. §S 1451 et seq ); (0 
conformity of Federal actions to State (Clear Air) 
Implementation Plans under Section 176(c) of the 
Clear Air Act of 1955, as amended (42 U.S.C. i 
7401 et seq ); (g) protection of underground sources 
of drinking water under the Safe Drinking Water 
Act of 1974. as amended. (P.L. 93-523); and (h) 
protection of endangered species under the 
Endangered Species Act of 1973. as amended. (P.L. 
93-205). 

12. Will comply with the Wild and Scenic Rivers Act 
of 1968 (16 u s e. {} 1271 et seq ) related to 
protecting components or potential components of 
the national wild and scenic rivers system. 


14. Will comply with P.L. 93-348 regarding the 
protection of human subjects involved in research, 
development, and related activities supported by 
this award of assistance. 

15. Will comply with the Laboratory Animal Welfare 
Act of 1966 (P.L. 89-544, as amended, 7 U.S C 
2131 et seq.) pertaining to the care, handling, and 
treatment of warm blooded animals held for 
research, teaching, or other activities supported by 
this award of assistance. 

16. Will comply with the Lead-Based Paint Poisoning 
Prevention Act (42 U.S.C. {} 4801 et seq) which 
prohibits the use of lead based paint in 
construction or rehabilitation of residence 
structures. 

17. Will cause to be performed the required financial 
and compliance audits in accordance with the 
Single Audit Act of 1984. 

18. Will comply with all applicable requirements of all 
other Federal laws, executive orders, regulations 
and policies governing this program. 


'IGNATUM or AUTHORIZED CERTIFYING OFFICIAI 

TITLE 

APPLICANT ORGANIZATION 

DATE SUSMITTEO 


SF 4248 f4a8» Btck 
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CERTinCATIONS REGARDING LOBBYING; DEBARMENT, SUSPENSION AND OTHER 
RESPONSIBILITY MATTERS; AND DRUG-FREE WORKPLACE REQUIREMENTS 


AppCcaiM should to the Kgulationidtad below to determine the estlfiation ID which they are requiicd Id attest AppBcants 

shouM alto review the instnictions for certification included in the regulations before coinpleting this form, denature of form 

Ptovtoes fw ^Dlunw with oertitetton resjuiremenls under 34 OR Part 82, "New Restnetions on Lobbying^ and J4 CFR Part 85, 

^pension (Npnprocurement) and Covcnunenl-widc Raouirements for Drug-Free Workplace 


1. LOBBYING 

As required by Section 13SL Title 31 of the U5. Cbd^and 
implemented at 34 CFR Pan 82, ior periont entering into a 
gnin t or cooperative aereement over $100^000, as deftned at 34 
CFK Pan 8L Sections £Z.10S and 82.110, the applicant certifies 

(i) No Federal appropriated funds have been paid or will be 
Md, by or on behalf of the undersigned, to any person for 
influencing or attempting to influence an officer or employee 
of any agency, a Member of Congress, an officer or employee 
of Congress, or an employee of a Member of Congress in 
connection with the making of any Federal grant, the entering 
into of ary cooperative agnaement, and the extension, 
c3ontinuation, renewal, amendment, or modification of any 
Federal grant or cooperative agreement; 

(b) If any funds other than Federal appropriated funds have 
been paid or will be paid to any person for influencing or 
attemptine to influence an officer or employee of ary agency, a 
Member ot Congress, an officer or employee of Congress, or an 
employee of a Member of Congress in connection with this 
Federal grant or cooperative agreement, the undersigned shall 
complete and submit Standard Form - LLU nDisclosuie R>rm 
to R^it Lobbying,” in accordance ivith its instructions; 

(c) The undersigned shall require that the language of this 
certification be mcluded in the award documents for all 
tuba wards at all tiers (including subgrants, contracu under 
grants and cooperative agreements, and subcontracts) and that 
all subredpienu shall oemfy and disclose accordingly. 


2. DEBARMENT, SUSPENSION, AND OTHER 
RESPONSIBIUTY MATTERS 

As requi^ by Executive Order 12S49, Debannent and 
SutpoiBon,and implemented at 34 CFR Part 8S, for 
prospective p artjd pMtts in primary covered trarxsactiont, aa 
defiiiedat34CFRP8rt85,Sectk>nt8S.10Sand85.110- 

A. The applicant certifies that it and its prindpals: 

ii) Are not pwc ntly dAtmd, tutpended, proposed for 
debarment, declared ineligible; or munta^y excluded from 
oovmd trmnsactioiu by any Federal department or agency; 

(b) Have not within a three-year period preceding this 
application been convicted of or ruid a ervU fudgment rendere d 
agiimst them for oommiaaion of fraud or a ennunaJ offense in 
conne^n with obtaining, attempting to obtain, or performing ^ 
a public (Federal, State, or locaD transaction or contract tmder 
a public transaction; violation of Federal or State antitrust 
Katutes or commission of embezzlement, theft, forgery, 
bribery, falsification or destruction of records, making feW 
ecatements, or receiving stolen property; 

Cc) Are not pre se ntly indicted for or otherwise eriminally or 
avilfeciur^ by a governmental entity (Federal, Sufe,or 
focal) with commission of any of the offenses enumerated in 
paragraph a)(b) of this catificaiion; and 


id) Have not wHhin a three-year period preceding this 
applicsbon had one or more public transactions (redenJ, 
or local) terminsted for cause or defsuh; and 

B. Where the spplicant is unsble to certify to any of the 
statements in tf^ certification, he or she shall attach an 
explanation to this spplicition. 


S. DRUG-FREE WORKPLACE 
(GRANTEES OTHER THAN INDIVIDUALS) 

As required by the Dnjg-Free Workplace Act of 1988, and 
implemented at 34 CFR Part 85, Subpart F, for grantees, as 
denned at 34 CFR Part 85, Sections S.605 and Ss£10- 

A. The applicant oeitifiet that it win or trill continue to 
provide a drug-free workplace by: 

(a) Publishing a statement notifying employees that the 
unlawful manufacture, distribution, dispensing, possession, or 
use of s controlled substance is prohibited in the grantee's 
workplace and specifying the actions that will be taken against 
employees for violation of such prohibition; 

(b) Esteblishing an on-golng drug-free a warenew program to 
Inform employees about- 

(1) The dangers of drug abuse in the workplace; 

(2) The grantee's policy of maintaining a drug-free workplace; 

(3) Any available drug counseling, rehabilitation, and 
employee assistance programs; and 

(^ The penalties that may be imposed upon employees for 
drug abuse vfolationf occurring in the workplace; 

Cc) Making It a lequiiement that aach employee to be engaged 
In the performance of the grant be foven a copy of the 
•tatexncnt required by paragraph (d; 

(d) Notifying the ampfoyee in the statement required by 
paragraph (ij that, as a condition of empfoymeni under the 
grant, the employee will- 


0) Abide by the lerins of the statement; and 

Q) Notify the employer In writing of hit or Imt conviction fora 
violation of a oicrdnal drug statute occurring in the workplace 
no later than five calendar dsyi after such conviction; 


Ca) Notifying the agency, in erriting, within 10 calendar days 
after receiving notice under subparagraph (dX2) from an 
employee or otherwise receiving act^ nodoe of such 
conviction. Employers of convioed enployees must provide 
notice; including pwltkm dile. Id: Dire^r, Grants end 
Contracts Service, U5. Department of Education, 400 
Maryiard Avenus; S.W. (Room 3124, CSA Regional Office 









Bunding No. 3), *"■ 

dude the identification numbcKt) of each anectea 

(f) Taking one of the fonowing 

of receivutg notice under aubtwegraph (dXZh with respect to 
eny employee who is so convicted- 

(1) Taking appropriate personnel action againat s uchw t ^ ^ 
mployel up to and including tenninatjonj»n«slentwi* ^ 
mfjtmenu of the Rehabiliution Act of 1973, aa amended; or 



i purposes by i 
menu or other appropriate agency; 

(g) Making a good faith effort to contmue to maintain a dM- 
workplace throt^h implementation of paragraphs ta), 
(b),(c),(d).(e).Bnd(f). 

tpe^c grant: 

Place of Performance (Street address, dty, county, state, tip 
code) 


DRUG-FREE WORKPLACE_ 

(GRANTEES WHO ARE INDIVIDUALS) 



and 

as 


A. As a condition of the grant I certify that I vdU not engage 
in the unlawful manufactuie, distribution, disposing, pos^ 
•ession, or use of a controlled substance in conducing any 
activity with the grant; and 

B. If convicted of a criminal drug offense resulting 
violation occurring during the conduct of »y 

I trill report the conviction. In writing, trithw TOj ^endar 
days of the conviction, to: i "S*'** 

Sendee, U5. Dgiartrnent of Education. 

S.w!ffoom 3124, C5A Regional Offiw^lding 
No. 3)^aahlngion. DC 20202-4571. Notice shall indude 
the Identification numbers) of each affected grex^ 


if there are workpUces on file that are not identified 

here. 


A. theduly.uthori«d,epresenUtiveofd*.pplieanU hereby certify that theapplkmitwiB comply 



n>8(M)(n3,fi/90 (Replace. ED 8(W)008,12/»;ED Form CXM)08,(REV.12/88);ED8O«^^^ 

obsolete) 
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Certification Regardinjg Debarment Su^ension, Ineligibility and 
Voluntary Exclusion — Lower Tier covered Transactions 


This certification is reguired by the Department of Education regulations implementing Executive Order 
12549, Debarment and Suspension, 34 tJR Part 85, for all lower tier transactions meeting the threshold 
and tier requirements stated at Section 85.110. 


Instructions for Certificatkm 

1. By signing and submitting this propoa^ the 
prospMvclower tier partiapant ts providing the 
oertincation set out below. 

2. The certification in this clause is a material 
presentation of fact upon which reliance was placed 
when this transaction was entered into. If it is later 
determined that the prospective lovfcr tier peitidpant 
knowingly renderea an erroneous certification, in 
addition to other remedies available to the Federal 
Government the department or agency with which 
this transaction originated may pursue available 
remedies, including suspension and/or debarment. 

3. The prospective lower tier partidpant shall provide 
immediate wntten notice to the person to which this 
proposal is submitted if at any time the prospective 
lower tier partidpant learns that its certification was 
erroneous when submitted or has become erroneous 
by reason of changed circumstances. 

4. The terms "covered transaction," "debarred," 
"suspended," "ineligible," "lower tier covered 
transaction," "partiapan^ "person," "primary covered 
transaction," "princi^l," proposal* and "voluntarily 
excluded," as used in this clause, have the meanings 
set out in the Definitions and Coverage sections of 
rules Implementing Executive Order l2S49. You may 
contact the person to which this proposal is submitted 
for assistance in obtaining a copy of diose regulations. 

5. The prosp^ve lower tier partkipant agrees by 
submitting this proposal that, should the proposed 
co ver ed transaction be entered into, it shall not 
knowingly enter into any lower tier covered 
transaction %vith a person who is debarred, 
•usDended, declared ineligible, or voluntarily 
excluded from participation in this co v eted 
transaction, uruess authorized by the department or 
Bgocy with which this transaction originated. 


6. The pro sp ec ti ve hwer tier partidpant further 
agrees oy submitting thboroposal that it vdll 
indude the clause tiued "Certification Regarding 
DebarmenL Suspension Ineligibility, and Voluntary 
Exduston-Lower Tier Covered Transactions,* 
without modification, in all lower tier covered 
transactions and in all aolidtations for fosver tier 
covered transactions. 

7. A partidjpjuit in a covered transaction may rely 
upon a certification of a pro s pec t ive partidpant in a 
lower tier covered transaction that it is not 
debarred, suspended, ineligible, or voluntarily 
cxduded from the covered transaction, unless it 
knows that the certification is erroneous. A 
partidpant may dedde the method and frequency 
by which it determines the eligibiUty of its 
prindpals. Eachpartidpantmay,butisnot 
required to, checx the Nonprocurement List. 

8. Nothing contained in the foregoing shall be 
construed to require establishment of s system of 
records in order to render in good faith the 
certification required by this oause. The knowledge 
and information of a partidpant is not required to 
exceed that which is normally possessed by a 
prudent person in the ordinary course of business 
dealings. 

9. Except for transactions authorized under 
paragraph 5 of these instructions, if a partidpant in 
a covered transaction knowingly enters into a lower 
tier covered traimction trith a person who it 
suspended, debarred, ineligible, or voluntarily 
excluded from partidpation in this transaction, in 
addition to other remedies available to the Federal 
Government, the department or agency with which 
this transaction originated may p&sue available 
remedies, induding suspension and/or debarment. 


COtification 

0) Tire prrospectivetoiver tier partidpant certifies, by submission of this proposal, that neither it nor its 
prindpals are present^ deoarred, suspended, proposed for debarment, oedar^ ineligible, or 
voluntarily excluded from partidpation in this transaction by any Fcsdml departmenfor agency. 

(2) Where the pro^rective lower tier p^dpant is urreble to certify lo any of the statements in this 
certification, such proqrective partidpant shall attach an explanation to this proposal. 



ED 8000119/90 (Replaces CCS009 (REV. 12/88), which b obsolete) 
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DISCLOSURE OF LOBBYING ACTIVITIES 

Complete this form to disdose lobbying ectMties pursuant to 31 U5XZ. 1352 
(See reverse for puolic burden dtsdosure.) 


a>44^00H 


Ttrpe of Federal Actiots: 

□ a. contract 

b. grant 

c. cooperative agreerr^ent 

d. loan 

e. loan guarantee 

f. loan insurar>ce 


X Status of Federal Action: 


□ 


a. bki/offer/application 

b. Initial awa^ 
c post-award 


Name and Address of Iteporting Entity. 
D Prifr>e 


□ Subawardee 

Tier .a known: 


Congressional District, if known: 


S. Federal Department/Agency: 


g. Federal Action Number, if knowni 


□ 


EeportType: 

a. initia) Stine 

b. material change 

For Material Chaise Only, 
year_ quarter 


date of last report 


X M Reporting Entity In No. 4 Is Subawardec Esder Name 
and Address of Primr 


Congresskmal District ff known: 


7. Federal Program Name/Descriptioii: 


CFDA Number, if MppticMe: 


f. Award Amount f^lcnown: 

S 


10. a. Name and Address of lobbying Entity 
(if individual, lASt name, first n^me, Mih 


b. Individuals Performing Services (mcludmg address if 
difterent from No. lOaT 
dasr name, first name, MIh 


tsttsd* CorHiAiaiior if A»ceftyyj 


11. Amount oi Payment (check mII thit Mpply): 

$ _ D actual D planned 


12. Form of Payment (check a// Chat epplyh 
□ a. cash 

D b. in-kind, specify: nature_ 

value 


13. Type of Payment (check a/f that appiyh 


□ 

O 

□ 

□ 

O 

O 


a. retair^er 

b. one-time fee 

c. commission 

d. contingent lee 

e. deferred 

f. other specify: 


1A trief Descriplioo of Services Performed or to be Performed and Dalcisi of Service, induding officerisk employeeis), 
or Memberis) contacted, for Payment Indicated in hero 11: 




IS. Continuation Shccttsl SF<4ii^ attached: D Yes 


□ No 


ts. 


Mip Wm tonn k mt e %mka4 kf 


mew 1ISI fhm k m rkm t m ot ina s*>w | tetMtm k § 
kf fact mktn n mm kf tkm I 

TM -1^*- - ^ 

SI ua 4 :. usi ii<a iw u m n an «« w 

mmkk md mm km mnkmUk Im pukmc km^mew kmtf (miwm Wb W 
■ir aMooMM M a* wNKt n • we «f Ml aw ww 

D Jioe MM Ww f Wtunc iar MsS. mW WhM- 



Stgnalorr ^ 
Print Name: 
TMIr _ 


Telephone No.:^ 


Date: 


fndeialij 




A^idnnMrf tw iMi 
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INSTftUCnONS FOR COMPIXnON or SF41U DISaOSURE OF LOBBYING ACnVITlES 

difdofure fomi ttiAll be completed by Ibe reporting entffy, whether lubjwardee or prime Federil recipient at the 
Mtiition or receipt of a covered Federal acdort or a material change to a previous filing pursuant to title 31 U3.C 
•Mof\ 13S2. The Wing of a form fs required for each payment or agreement to make payment to any lobbying entity for 
influer>dng or attempting to infKiertce an offker or e^loyee of any tgerKy, a M em ber of Congress, an officer or 
STP .^ Congi^s, or an employee of a Member of Conjpess in connection with a covered Federal action. Use the 
SF-l^-A Continuation She^ for adoitioruJ infomution If the space on the form Is inadequate. Complete all Items that 
apply for both the Inrtiil Wing arKi material change report Referto the irr^ementir>g guidance published by the Office of 
Managentent itkI Budget for addrtioral Informadon. 

t. Identify the type of covered Federal action lor which lobbying activity It arwlky hai been secured to Wluence the 
outcome of a covered Federal action. 

2. Identify the status of the cov e red Federal action. 

X Id^tlfy ^ appropriate dasslfkatlon of this report W this is a foUowajp report caused by a material change to the 
informadon previously reported, enter the year and quarter in which the change occurred. Enter the date c9 the last 
previously submitted rep^ by this reporting entity for this covered Federal acbon. 

4. Diier the full name, address, dty, state and ilp code of the repordng entity. IrKhide Congressional District If 
known. Check the appropriate classification of the reporting entity that onignates if it it, or expecU to be. a prime 
or tubaward recipient Identify the tier of the tubawardee, e.g^ the fkit subawardee of the prime is the 1st tier. 
Subawardt indude but are not limited to subcontracts, subgrants and contract awards under grants. 

5. If the ofganixatlon Wing the report in hern 4 checks "Sobawardee", then enter the full name, address, dty. state and 
alp code of the prime Federal redpient Indude Congressional OisSrict If known. 

4. Enter the name of the Federal agency making the award or loan commitment. Indude at least one organizational 
level below agency name. If knoi^ For example. Department of Transportation, Urdted States Coast Guard. 

7. Enter the Federal program rume or description for the c o vered Federal action (hem 1). If known, enter the full 
Catalog of Federal Domestic Assistance (CFDA) number for grants, cooperative agreemertts. kUnt, and loan 
corrunitments. 

5. Enter the most appropriate Federal identifywg number available for the Federal action identified In item 1 (e.g.. 

Request for Proposal (RFP) number; Irtvhation for Bid (!FB) number; grant arvK>uiKement number; the contract, 
grant or loan award number; the application/proposal control rnenber assigiwd by the FHeral ageiKy). liKlude 
prefixes, e4,-RFP.D£.9(WK)1.- • -or 

9. For a covered Federal action where there has been an award or loan co mmi t m ent by the Federal ager>cy, enter the 
Federal amount of the awirdloan commitment for the prime entity Identified In hem 4 or 5. 

10. (a) Enter the full name, address, chy, sUte ar>d zip code of the lobbyiitg entity errgaged by the reporting entity 

identified In item 4 to infUierKe the c o vemd Federal action. 

(b)Enter the full names of the IrKfividuahs) perf ormi ng services, and bKhide fuO address If different from 10 (a). 

Enter Last Name, First Name, aruf Middle lititial (Ml). 

11. Enter the arnount of compensation paid or reasonably expected to be paid by the reporting entity (Hem 4) to the 

lobbying entity (item 10). Indicate whether the paymM has been made (actual) or will be rrude (planned). Check 
all boxes that apply. If this is a material change report, enter the cumuUtivt amount of payment made or planned 
to be made. or- ^ 

12. Che^ the appropriate box(es). Check al boxes that a pply. If payment it made through an inkInd contribution, 
spedfy the nature and value cd the Inkind paymenL 

13. Check the appropriate boxfcsV Check al boxes that apply. If other, sp e ci fy nature. 

14. frovide a spedfk and detailed description of the services that the lobbyist has performed, or wOl be expected to 
perform, and the dateis) of any services rerwiered. IrKkide all preparatory and related activity, not iust time spent in 
actual contact with Federal officials. Identify Che Federal offfd^s) or e m ploy ee (s) contacted or the offeerli), 
tmployeeit), or Memberft) of Congress ttiat were contacted. 

15. Check whether or not a SF-UL«A Continuation Shtetif) Is attached. 

16. The certifying official shall sign and daU tiw form, print Mazier name, tide, and telephone nurr^. 


Fubte lepofting burdm for thit coMcetkm of MormMkm • tftimaied SD averige » atinOM pet fespoHM. Mudir^ tiffw for r«vw«in| 
kwoucMm. wwching nimng dau loiom. gtfhcririg «i4 itwimaini^ die data needed, and c o wpleo nf and rewe^wr^ the coticcuon o( 
Mormation. Send comments regarding the bwden et timaSa or any otiier aspect oi tids coBsclion of information, mdudir^ su(g«stiom 
for feducirif dm burden, to the Office o< Itan s f r mmt and tudaet Riperw^ taduction froyKt (OSaaoOte). Washir^on. O C. 20503 
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DEPARTMENT OF EDUCATION 
34 CFR Parts 600 and 668 
RJN 1846-AB46 

Institutional Eligibility Under the 
Higher Education Act of 1965, as 
Amended; Student Assistance General 
Provisions 

AGENCY: Department of Education. 
ACTION: Final regulations. 

SUMMARY; The Secretary amends the 
Department’s regulations governing, 
respectively, institutional eligibility 
under the Higher Education Act of 1965, 
as amended (HEA), and the student 
financial assistance programs 
authorized by title IV of the HEA (title 
IV, HEA programs). These amendments 
are necessary to prevent serious abuses 
of the statutory requirement that an 
institution seeking eligibility as a 
proprietary institution of higher 
education or a postsecondary vocational 
institution must have been in existence 
for at least two years (the two-year rule) 
before being designated as an eligible 
institution. In general, the regulations 
require an institution—that was 
formerly a location of another 
proprietary institution, postsecondary 
vocational institution, or vocational 
school—that is seeking institutional 
eligibility in its own right, to operate 
independently of its former ‘"parent” 
institution for at least two years to 
satisfy the two-year rule. 

EFFECTIVE DATE: These regulations take 
effect either 45 days after publication in 
the Federal Register or later if the 
Congress takes certain adjournments. If 
you want to know the effective date of 
these regulations, call or write the 
Department of Education contact 
person. A document announcing the 
effective date will be published in the 
Federal Register. 

FOR FURTHER INFORMATION CONTACT: Ann 
S. Clough, U.S. Department of 
Education, 400 Maryland Avenue, SW. 
(Regional Office Building 3, room 3030), 
Washington, DC 20202-5242. 

Telephone (202) 708-4906. Deaf and 
hearing impaired individuals may call 
(202) 708-8248 for TDD services. 
SUPPLEMENTARY INFORMATION: The 
Institutional Eligibility regulations 
contain requirements that 
postsecondary educational institutions 
must meet to be eligible to apply to 
participate in HEA programs. The 
Student Assistance General Provisions 
regulations contain requirements that 
are common to institutions participating 
in the title IV, HEA programs. The title 


IV, HEA programs are listed in 34 CFR 
668.1(c). 

The changes in these regulations 
result from a review of the current U.S. 
Department of Education (ED) policies 
and procedures that determine 
eligibility of additional locations of 
eligible institutions and independent, 
freestanding institutions. The review 
identified possible regulatory changes 
necessary to address problems related to 
the uncontrolled expansion of 
institutions through the addition of 
locations and the circumvention of the 
two-year rule in the creation of new 
eligible institutions. 

These regulations seek to improve the 
efficiency of the title IV, HEA programs 
and, by so doing, to improve their 
capacity to enhance opportunities for 
postsecondary education. Encouraging 
students to graduate from high school 
and to pursue high quality 
postsecondary education are important 
elements of the President’s AMERICA 
2000 strategy to move the Nation toward 
achieving the National Education Goals. 

On December 4,1991, the Secretary 
published a notice of proposed 
rulemaking (NPRM) for 34 CFR parts 
600 and 668 in the Federal Register (56 
FR 63574). The NPRM included a 
discussion of abuses and the major 
issues surrounding the proposed 
changes. The following list summarizes 
those issues and identifies the pages of 
the preamble to the NPRM on which 
discussion of those issues may be found: 

Uncontrolled growth of institutions 
that exceed the administrative and 
financial capabilities of the expanding 
institutions (page 63574); and 

Circumvention of the two-year rule, 
which is designed to ensure that an 
institution has the capacity to operate 
independently of title FV, HEA program 
funds before the institution is permitted 
to participate in these programs and to 
ensure that an institution exists 
primarily to provide education and 
training to students rather than to 
participate in the title IV, HEA programs 
(pages 63574 and 63575). 

Major Changes to the NPRM 

As the result of comments received in 
response to the NPRM, and the addition 
of provisions dealing with branch 
campuses in the HEA, added by the 
Higher Education Amendments of 1992, 
Public Law 102-325, the Secretary is 
withdrawing his proposal to require that 
each location added by an eligible 
proprietary institution or postsecondary 
vocational institution must, in its own 
right, satisfy the two-year rule 
independently. 


Analysis of Comments and Changes 

In response to the Secretary’s 
invitation in the NPRM, 149 parties 
submitted comments on the proposed 
regulations. An analysis of the 
comments and of the changes in the 
regulations since publication of the 
NPRM follows. 

Major issues are grouped according to 
subject, with appropriate sections of the 
regulations referenced in parentheses. 
Technical and other minor changes are 
not addressed. 

Application of the Two-year Rule to 
Additional Locations of Proprietary 
Institutions, Postsecondary Vocational 
Institutions, and Vocational Schools, 
and to Additional Locations That Seek 
Conversion to Freestanding, 
Independently Eligible Institutions 
(Sections 600.5 and 600.6 and proposed 
§§ 600.7 and 600.12) 

Comments: Many commenters 
acknowledged that in the past there 
have been abuses of the institutional 
eligibility regulations and the student 
financial aid programs that related to 
institutional expansion. While 
acknowledging the need to address the 
remaining problems, some of these 
commenters identified problems with 
the proposed changes. Two commenters 
said that the examples cited in the 
NPRM did not fairly represent usual 
circumstances of expansion. A number 
of commenters contended that the 
proposed regulations were too harsh for 
the problems described in the NPRM. 
The proposed regulations, they claimed, 
would prohibit expansion as, 
realistically, schools today cannot 
expand without access to title FV, HEA 
program aid. Some commenters 
expressed concern that the proposed 
regulations were too broad and would 
penalize a great many schools for the 
irresponsibility of a few. 

Otner commenters explained that 
implementation of the regulations 
would result in unintended 
consequences or undesirable side 
effects. Among the problems cited were 
that the regulations would affect 
adversely those students who are most 
in need of education or training yet who 
are the least mobile and the least able 
to afford the training. One commenter 
said that if the proposed regulations 
were implemented, proprietary schools 
would be discouraged from taking the 
financial risk necessary to meet the 
needs of underserved populations; 
under current regulations, schools can 
expand to locations that are convenient 
to students and they can offer financial 
support to those students who need it. 
Several commenters said that the ability 
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of the ejected schools to expand to 
meet specific community needs—^in 
particiilar the need for specific skills 
and the need for re-training—^would be 
eliminated; others pointed out that, 
imless Federal aid is available for that 
training, unemployed workers are 
unlikely to have the personal financial 
resources required to attend a 
postsecondary institution. Many 
commenters noted that the proposed 
regulations would deny local 
communities the ability to encourage 
development of new locations by 
institutions capable of educating 
citizens for prospective employment in 
new industry attracted to their 
geographic areas. Two commenters 
expressed concern that the proposed 
broad references to locations would 
apply to facilities with no capability to 
achieve freestanding status. 

Three commenters claimed that other 
Federal agencies, such as the Federal 
Aviation Administration and the 
Department of Labor, have an interest in 
and monitor the expansion of programs 
under their jurisdiction, yet ED 
proposes to limit expansion of some of 
thos'd same programs. 

A number of commenters addressed 
the specific issue of converting an 
additional location to a freestanding, 
independently eligible institution. Many 
commenters supported the proposed 
changes in the treatment of conversions, 
including some who opposed the 
application of the two-year rule to 
additional locations. Other commenters 
suggested modifications to the proposed 
changes affecting conversions. 

A few commenters recommended that 
a branch not be permitted to convert to 
a freestanding institution unless it had 
been a branch for at least five years. 
Other commenters suggested not 
applying the two-year rule to 
conversions but, rather, prohibiting the 
sale of a newly converted institution for 
a set period of time. One commenter 
recommended permanent prohibition of 
conversions to solve the “lease- 
purchase** problem described in the 
NPRM on pages 63574 and 63575. 
Several other commenters believed that 
the lease-purchase type of abuse was 
never a large problem and is not a 
problem now. 

Of those opposed to imposing limits 
on conversions, two commenters 
expressed concern that students 
attending an institution that becomes 
freestanding would lose financial aid 
because of a technical change in status 
in the institution; this might then force 
the students to discontinue their 
education. One commenter 
characterized the conversion of 
locations to freestanding institutions as 


a prudent business practice, inasmuch 
as a parent school is vulnerable to the 
actions of a branch. Other commenters 
expressed concern that the application 
of the two-year rule to conversions 
would prohibit the sale of institutions. 
One commenter predicted ED would see 
more institutions fail if the proposed 
regulations were implemented W:ause 
school owners who needed to sell 
schools or parts of schools would not be 
able to find buyers. Another commenter 
was worried because he needs to sell his 
main school and its two branches due 
to his age and a recent illness; he 
reasoned that under the proposed 
regulations, he would need to sell the 
three schools to one person, which 
would be almost impossible. 

Two commenters questioned whether 
the application of the two-year rule 
would deter abuse, as an institution 
could operate on an exceedingly small 
scale for two years, then expand rapidly. 

The majority of the commenters who 
believed Aere are problems to be 
solved, but that the proposed solutions 
were overly broad or inappropriate, 
offered alternatives to the approach 
proposed in the NPRM. As noted 
previously, some commenters 
recommended applying the two-year 
rule to additional locations seeking to 
become independently eligible but not 
to additional locations of institutions 
that already are eligible. Several 
commenters recommended that 
additional locations be granted 
provisional approval. Others suggested 
that hmits be placed on additional 
locations, such as: 

(1) The main school may have only 
one branch at a time; 

(2) The main school may submit only 
one application for an additional 
location per year; 

(3) An additional location may offer 
only courses that are offered at the main 
school; 

(4) An additional location must be 
within the same State or within a 
certain distance of the main school; 

(5) An additional location may receive 
only a certain percentage of the 
financial aid funds available to the 
institution as a whole; and 

(6) An additional location*s receipt of 
title IV, HEA funds may not exceed a 
certain percentage of total revenues, or 
only a certain percentage of students 
may receive title FV, HEA program aid. 

A few commenters recommended 
expanding the list of exceptions in 
§ 600.12 to include regionally 
accredited, degree-granting institutions, 
and institutions and additional 
locations that have been in existence for 
at least five years. Several commenters 
recommended that accrediting agencies 


be required to tighten approval or 
monitoring procedures. Ten 
commenters suggested that State 
licensing authorities should require a 
test to determine the need for the 
additional location in their State. One 
commenter believed branches should be 
allowed if the main institution can 
demonstrate need for them. 

Some commenters stated that 
institutions should be treated on a case- 
by-case basis. Others advocated 
applying the two-year rule to additional 
locations and to new freestanding 
institutions, as proposed in the NPRM, 
unless the main institution has a good 
track record with ED, as demonstrated 
by meeting certain criteria. 
Recommendations for these criteria 
included: 

(1) A cohort default rate below 20 
percent; 

(2) Timely submission of all fiscal 
operations and audit reports; 

(3) No significant liabilities owed on 
misspent title IV, HEA program funds as 
determined on the basis of an audit or 
program review; 

(4) No administrative action taken 
against the institution; 

(5) No change of ownership within 
the past year; 

(6) No complaints on file against the 
institution; 

(7) Superior financial stability, 
perhaps demonstrated by a higher 
current ratio of assets to liabilities than 
that required by current regulations (for 
example, 1.5:1 or 2:1); 

(8) High placement rate; 

(9) Participation in title FV, HEA 
programs by the institution for at least 
five years; and 

(10) Any other requirements specified 
by the Secretary. 

A number of commenters asserted 
that the problems cited in the NPRM 
were due, in part, to the failure of ED 
to screen and monitor institutions. 

Some of these commenters asserted that 
the existing regulations are sufficient 
and that the solution to the problems 
lies with improved enforcement of the 
existing regulations. They urged ED to 
be more rigorous in its eligibility and 
certification process, including 
requiring institutions to document their 
claims and conducting pre-certification 
site visits. Many commenters claimed 
that although problems with branching 
and conversions to freestanding status 
existed at one time, they have been 
solved, to a great extent, as the result of 
recent strengthening of oversight 
activities by accrediting agencies. State 
licensing agencies, and ED. One 
commenter characterized branches 
being started today as well-thought out, 
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well-financed, well-managed, and 
needed in their communities. 

Most of the commenters who believed 
the problems have been solved pointed 
to recently strengthened requirements of 
accrediting agencies that: (1) Hmit the 
numbers of additional locations 
attached to any main campus; (2) 
require a minimum period of operation 
for an additional location before another 
location may be opened; (3) require the 
educational programs offered at an 
additional location to be identical to 
programs offered at the main campus; 

(4) require monitoring and on-site 
evaluations of the operations of an 
additional location by the accrediting 
agency for a period of one to two years 
after the additional location is 
established; and (5) prohibit 
management or option agreements that 
would affect a branch's future 
management. Some of the commenters 
suggested that the Secretary impose 
specific requirements on accrediting 
agencies to provide stricter monitoring 
of additions locations. 

Some commenters noted that in 
August 1990, ED adopted procedures to 
review the administrative capability and 
financial responsibility of the institution 
as a whole when the institution seeks 
approval for an additional location. This 
step was viewed by these commenters 
as negating the need for additional 
regulations governing additional 
locations. Several other commenters 
believed that the few “bad" schools are 
no longer in business. 

Discussion: The Secretary notes that 
comments were thoughtful and well- 
reasoned and that many of the 
commenters who voiced objections to 
the NPRM provided constructive 
suggestions on ways the proposed 
regulations might be modified. The 
Secretary appreciated particularly the 
comments of those individuals who 
acknowledged the problems and then 
proceeded to offer tailored solutions. 
The Secretary does not agree with 
commenters who said that all the 
problems identified in the NPRM have 
been solved or that current regulations 
are sufficient. 

The HEA, as amended by the Higher 
Education Amendments of 1992, Public 
Law 102-325, specifically addresses the 
issue of branch campuses vis-a-vis the 
two-year rule, and many of the 
suggestions made by the commenters 
are included in the new subpart H of 
title IV of the HEA. entitled “Program 
Integrity Triad." Therefore, the 
Secretary is withdrawing his proposal to 
apply the two-year rule to additional 
locations established by eligible 
institutions. 


However, the Secretary believes that 
immediate application of the two-year 
rule in cases of additional locations that 
becoma independent institutions is 
needed. For a freestanding institution, 
improved assessment and monitoring 
procedures, including on-site reviews 
prior to certification, while useful, 
cannot provide adequate assurance that 
the new institution is financially stable 
and administratively sound. Whereas a 
main institution and its additional 
locations are linked and the main 
institution’s history of operations is 
relevant to the operation of the 
additional location, the financial and 
administrative “track record" the new 
freestanding institution presents is not 
its own, but rather that of another entity. 
Therefore, the Secretary believes a 
location of an eligible institution that 
becomes a freestanding, independent 
institution must operate independently 
of its former parent institution and 
establish its viability as a separate entity 
for at least two years before it may 
qualify as an eligible proprietary 
institution or postsecondary vocational 
institution. However, the exception in 
the proposed regulations with regard to 
a postsecondary vocational institution 
that qualifies also as an institution of 
higher education is retained in the final 
regulations. For a discussion of this 
provision, see page 63575 of the notice 
of proposed rulemaking. 

Changes: Section 600.12 of the NPRM 
is withdrawn from these final 
regulations. 

Comment: None. 

Discussion: The HEA, as amended by 
the Higher Education Amendments of 
1992, Public Law 102-325, eliminated 
vocational schools as eligible 
institutions under the Federal Family 
Educational Loan Program (formerly the 
Guaranteed Student Loan Programs), 
and also deleted the term “vocational 
school." Therefore, the proposed 
amendments to the definition of the 
term “vocational school" in the 
Institutional Eligibility regulations, 

§ 600.7 (b)(2) and (d), are unnecessary. 
Comprehensive changes to the 
Institutional Eligibility and Student 
Assistance General Provisions 
regulations—^to delete the definition of 
vocational school and references to 
vocational schools and to make other 
revisions necessitated by the Higher 
Education Amendments of 1992—will 
be made in other regulations. 

Changes: Paragraphs (b)(2) and (d) of 
§ 600.7 are withdrawn from these final 
regulations. 

Comment: A dozen commenters 
supported the proposed changes. Some 
of these commenters recommended that 
the two-year rule be applied in other 


situations as well: Two commenters 
recommended that the two-year rule 
apply to all additional locations, not just 
to those offering at least 50 percent of 
an instructional program, and two 
commenters recommended that the two- 
year rule also apply to institutions that 
change ownership. 

Discussion: The Secretary 
acknowledges the suggestions submitted 
by these commenters. However, as 
noted above, many of the issues related 
to additional locations of an institution, 
including the treatment of branch 
campuses, must be decided through the 
rulemaking process as the Secretary 
proceeds to publish regulations to 
implement statutory provisions added 
to the HEA by the Higher Education 
Amendments of 1992, Public Law 102- 
325. Comments regarding the 
application of the two-year rule to 
changes of ownership are addressed 
below in the section entitled “Changes 
of Ownership." 

Changes: None. 

Comment: One commenter sought 
clarification regarding the two-year rule 
for new community colleges. The 
commenter noted that it appeared a new 
community college would be able to 
qualify almost immediately as an 
institution of higher education. 

However, the commenter had concluded 
that the same institution would be 
required to be in existence for two years 
before being eligible to meet the 
definition of a postsecondary vocational 
institution. Thus, only after two years 
would students enrolled in vocational 
programs of less than one year be 
allowed to participate in title IV, HEA 
programs. The commenter asked if his 
understanding of the situation is correct. 

Discussion: The commenter is correct. 
If a student enrolls in a new community 
college in a program of at least one year 
in length, that student would be eligible 
to receive title IV, HEA program funds. 
However, if that student enrolls in a 
new community college in a program of 
less than one year in length, Uiat student 
would be ineligible to receive title FV, 
HEA program funds. The new 
community college would have to offer 
a program of less than one year for two 
years before a student enrolled in that 
program would be eligible to receive 
title rV, HEA program funds. 

Changes: None. 

Bias Against Proprietary Institutions 
and Students Alleged 

Comments: Many commenters 
charged that the proposed regulations 
would discriminate against proprietary 
institutions and students. Some of these 
commenters believed that the proposed 
regulations would provide an unfair 
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competitive advantage to public 
institutions. One commenter was 
concerned about the implication that 
institutions of higher education Eire 
somehow more administratively capable 
and financially responsible. Another 
commenter contended that the proposed 
regulations were based on outdated 
statutory definitions. A number of 
commenters beheved it unfair to limit 
an institution’s operation solely on the 
basis of whether the institution is 
organized as a public, private non¬ 
profit, or private for-profit institution. 
Some of the commenters were 
concerned because they believed the 
proposed regulations discriminated 
against all non-degree vocational 
schools. 

Other commenters asserted that those 
who would be hurt the most would be 
students who could not afford to pay 
cash; some claimed that the proposed 
regulations would place an unrealistic 
burden on students. A number of 
commenters expressed concern that 
students enrolled in similar programs at 
different types of institutions would be 
treated differently and that some 
students enrolled in degree-granting 
programs would be penalized for no 
reason other than the tax-paying status 
of the institution. Some of these 
commenters recommended that all 
degree-granting institutions be 
recognized as institutions of higher 
education. A few commenters took 
exception to the comment in the NPRM 
preamble on page 63574 that problems 
of uncontrolled growth were found 
particularly in the proprietary sector; 
three commenters pointed out that there 
are equally egregious examples of 
uncontrolled expansions involving non¬ 
profit institutions that have misused 
title IV, HEA program funds that would 
not be covered by the proposed 
regulations. 

A number of commenters believed 
that the proposed changes exceeded the 
Secretary’s authority. Some commenters 
questioned what they perceived as ED’s 
proposal to treat “institutions” and 
“locations” as synonymous terms, when 
they are not. Others contended that the 
NPRM contradicted the intentions of 
Congress as expressed in the HEA. 
Several commenters characterized the 
proposed regulations as restraining 
trade and free enterprise and stifling 
growth. 

Discussion: The Secretary does not 
agree with those commenters who 
contend the proposed regulations are 
discriminatory ^cause of the t)rpes of 
institutions and students they would 
affect. The chEinges proposed in the 
regulations wore designed to address the 
application of the two-year rule. The 


two-year rule is an element in the 
statutory definitions of a proprietary 
institution and a postsecondary 
vocational institution. The two-year rule 
is not an element in the statutory 
definitions of an institution of higher 
education; therefore, by definition, the 
two-year rule does not apply to an 
institution of higher education. 

This does not mean, however, that the 
Secretary is unconcerned about abuses 
committed by institutions of higher 
education to which some of the 
commenters alluded. In the instances 
referred to, there was no uncontrolled 
expansion resulting from adding 
accredited, eligible, subordinate 
locations to eligible institutions. In 
those cases, the regulations that were 
abused were ones that allow an 
institution to enter into a written 
agreement with an ineligible institution 
for the ineligible institution to provide 
a part of the educational program to 
students enrolled in the eligible 
institution. (34 CFR 600.9). Therefore, 
while the Secretary considers these final 
regulations to be necessary to correct 
one type of abuse, the Secretary has 
been reexamining the current 
regulations governing written 
agreements and might publish an NPRM 
to request public comment on proposals 
to tighten diose regulations. 

changes: None. 

Timing of Notice of Changes Questioned 

Comments: A number of commenters 
noted that the proposal is badly timed 
because the is being amended and 
reauthorized, and provisions in the 
House and Senate reauthorization bills, 
either directly or through strengthening 
of the State approval, eligibility and 
certification processes, address the issue 
of branch campuses. Tliese commenters 
recommended that ED wait for 
congressional action before embarking 
on the regulatory process. One 
commenter addeci that promulgation of 
final regulations now would be neither 
an appropriate use of scarce resources 
nor an effective exercise of ED’s 
regulatory authority. 

Discussion: The Secretary notes that 
while additional authority to address 
abuses has been granted toough 
reauthorization of the HEA, application 
of the two-year rule in cases of 
additional locations that become 
independent institutions is needed now. 

Changes: None. 

Comments: Two commenters believed 
the issues surrounding the abuse of the 
two-year rule should be studied further 
before regulations are finalized. One of 
these commenters recommended that 
ED representatives meet with 
representatives of higher education 


associations to determine the current 
scope of the problems and the best ways 
of dealing with the problems. The other 
commenter suggested issuing a new 
NPRM requesting comments and 
suggestions on criteria by which the 
Secretary may grant a waiver. 

Discussion: Prior to and after 
publishing the NPRM, ED 
representatives had discussions with 
representatives of the higher education 
community. Further, in response to the 
request for comments on the NPRM, 
several accrediting associations 
rovided information on the steps they 
ave taken to limit institutional 
branching and to strengthen their 
approval processes. ED reviewed the 
data these associations provided on the 
number of branches currently approved, 
the number of branch campus 
applications in process, and the number 
of applications processed in previous 
years, prior to changes in branch 
campus approval procedures. He has 
determined that the regulations should 
be amended at this time to apply to 
additional locations seeking to become 
freestanding, independently eligible 
institutions. However, as ED proceeds to 
develop regulations to implement the 
amended HEA, the Secretary will 
entertain further discussion regarding 
treatment of additional locations. 

The Secretary received numerous 
suggestions for criteria to use in waiving 
the two-year rule. However, the 
Secretary was unable to adopt such an 
approach because he has no statutory 
authority to waive the two-year rule. 

Changes: None. 

Comments: Several commenters said 
that there are many unemployed and 
dislocated workers who need retraining 
and that failure to recognize these needs 
of the workforce will significantly affect 
our country’s competitive stature. Thus, 
this is not a good time to limit 
expansion of training opportunities. 

One commenter noted diat some 
community colleges cannot continue to 
offer open enrollment due to tight State 
budgets while, at the same time, because 
of the economy, there is increased 
demand by students for more and better 
training. The commenter concluded that 
expansion of community colleges is not 
the option it once might have been. 

With that avenue of expansion closed or 
closing, the commenter suggested that it 
is also important not to preclude the 
expansion of other types of institutions 
that can meet these needs. 

Discussion: The Secretary agrees with 
the commenters that unemployed and 
dislocated workers need access to 
retraining and other educational 
opportunities. Therefore, the Secretary 
modified the proposed regulations to 
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apply the two-year rule only to 
additional locations seeking to become 
freestanding, independently eligible 
institutions. 

Changes: As indicated above. § 600.12 
of the NPRM is withdrawn from these 
final regulations. 

Comment One commenter asked the 
Secretary to consider whether 
appropriate time was provided for 
public comment on the NPRM, 
inasmuch as the NPRM, which was 
published on December 4,1991, was not 
received by some institutions until 
Jemuary 1992. This shortened the 
normal comment period. 

Discussion: The Federal Register is 
available throughout the nation within a 
day or two of publication. Moreover, the 
Secretary received a large number of 
comments by the close of the official 
public comment period so it appears 
that diere was sufficient time for 
comment. 

Changes: None, 

Relocation of Existing Institutions 
Comments: Several commenters 
requested clarification of the 
applicability of the two-year rule to a 
school that relocates temporarily or 
permanently. 

Discussion: So long as the purported 
relocation of an eligible institution does 
not result in the establishment of an 
additional institution, the Secretary 
would treat the relocation as a change 
of address. The Secretary makes a 
distinction between the establishment of 
a new institution and a change of 
location for an existing, eligible 
institution. 

Changes: None." 

Effect of Proposed Regulations on 
Applications in Process 

Comments: Seven commenters 
addressed the question of the date when 
these final regulations will become 
effective and ihe effect this vrill have on 
activities that had been initiated, but not 
completed, before the regulations go 
into effect. They suggested that any 
change in the regulations be put in place 
in such a way that institutions in the 
process of changing status would not be 
penalized. 

Discussion: As indicated in the 
EFFECTIVE DATE section of this preamble, 
imless Congress takes certain 
adjournments, these regulations will go 
into effect 45 days after they are 
published in the Federal Register. As a 
result, eligibility applications for new, 
freestanding institutions will be 
evaluated on the basis of the regulations 
in effect on the date that the applicant 
institution submitted all requir^ 
application information. 


Changes of Ownership (Sections 
600.5[bX2), 600,6(b)(2h and 600.31 and 
Proposed §600.7{bX2)) 

Comments: Some commenters, noting 
the phrase ’*the Secretary does not count 
any period during which the applicant 
institution was part of another eligible 
proprietary institution * * 
questioned whether the two-year rule 
could be interpreted to include and 
would be applied to changes of 
ownership. One commenter 
recommended requiring that a new 
institution exist as a main campus for at 
least two years before a change of 
ownership would be approved. Three 
other commenters recommended that 
the two-year rule be applied to 
institutions that change ownership or 
that institutions that change ownership 
be required to establish escrow 
agreements. 

Discussion : Interpretation of the two- 
year rule as applicable to institutions 
that change ownership was neither 
contemplated by the Secretary when the 
NPRM was developed nor addressed in 
the NPRM. The recently reauthorized 
and amended HEA, however, does 
address changes of ownership. When 
the Secretaty proposes changes to the 
regulations-goveming changes of 
ownership to reflect the amended HEA, 
he will consider comments on the issue. 

Changes: None. 

Comment: One commenter believed 
§ 600.3 l(aK6) needed to be clarified for 
those institutions that, for the purpose 
of simplicity, have grouped two or more 
main institutions under one school 
identification number. The conunenter 
went on to say that these institutions 
should not be prevented from separating 
from each other as they actually are 
separate, main institutions in every 
respect other than the way in which 
their student financial aid forms are 
filed. 

D/scussion; Section 600.31(a)(6) 
addresses the situation in which there is 
only one eligible main institution, with 
one school identification number (OPE 
ID), that divides into two or more main 
institutions. The commenter is referring 
to situations in which several 
independently eligible main 
institutions, each of which has its own 
OPE ID number, request, and are 
permitted by the Secretary, to use one 
OPE ID number to file combined 
applications and reports for the campus- 
b^d and Peii Grant programs. This is 
purely a funding arrangement that 
neither reflects nor affects the eligibility 
status of the individual institutions 
participating in the arrangement. The 
commenter is reminded, however, that 
even if funding option is exercised 


for the campus-based and Pell Grant 
rograms, a freestanding institution that 
as been issued an individual OPE ID 
number must use that identification 
number when certifying applications for 
the Federal Family Education Loan 
Program (foraierly the Guaranteed 
Student Loan Prc^;rams) for its students. 

Changes: None. 

Institutional Participation Agreement 
(§ 668 . 12 ) 

Comments: As mentioned previously 
in connection with opposition to the 
Secretary’s imposition of limits on 
conversions, two commenters were 
concerned that students attending a 
location that becomes freestanding 
would lose financial aid because of an 
institution's technical change in status. 

Discussion: The commenters 
characterized the change in status of a 
location from a branch of an institution 
to a freestanding, independent 
institution as a technical change, but the 
establishment of a new institution is a 
fundamental change. Further, the owner 
of an institution that changes status has 
control over the decision to make the 
change and some control over the 
timing of the change. While students 
attending a location are generally no 
longer eligible to receive title IV, HEA 
program funds at that location as of the 
date the location becomes a 
freestanding, independent institution, 
the owner can minimize the potential 
disruption. See the provisions of 34 CFR 
668.25. Further, affected students have 
the option of seeking student financial 
assistance at another already eligible 
location or institution. While some 
students may lose financial aid because 
of an institution’s change in status, tlie 
need to stem the abuse surrounding 
conversions is greater than the need to 
protect the eligibility of a few. 
potentially effected students. 

With respect to timing, a further 
question arises regarding the date on 
which the location is converted to a 
freestanding, independent institution, in 
general, for an institution to make one 
of its locations a freestanding, 
independent institution, it must get the 
approval of its accrediting association 
and its State licensing agency. 
Accordingly, the Secretary determines 
that an institution has become a 
freestanding, independent institution 
when it is both accredited by its 
accrediting agency as a freestanding 
institution and approved by its State 
licensing agency to be a fre^tanding, 
independent institution. While students 
are no longer eligible to receive title IV. 
HEA program funds as of that date, the 
institution begins to satisfy the two- 
year rule as of that date, S^tion 668,12 
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has been revised to reflect this 
provision. 

Changes: Section 668.12 is revised to 
indicate that a program participation 
agreement no longer applies to or covers 
a location of an institution when that 
location ceases to be part of the eligible 
institution, as would be the case when 
it becomes a freestanding, independent 
institution. 

Regulatory Flexibility Act Certification 

Comments: Four commenters 
disagreed with the Secretary's 
Regulatory Flexibility Act Certification. 
One commenter noted that the 
certification holds that the regulations 
would not have a significant economic 
impact on a substantial number of small 
entities. This commenter stated that the 
changes would have an impact only on 
small entities. Another commenter also 
said the proposed rule would have a 
significant negative impact on small 
entities. A third commenter stated that, 
contrary to the Secretary's certification, 
the proposed regulations would have a 
significant economic impact on a 
substantial number of small schools and 
the students they will serve in the 
future. The fourth commenter argued 
that the development of a new teaching 
site requires considerable expenditures 
by the institution and that the 
Secretary's certification ignores these 
costs. This commenter also took 
umbrage with the inference that the 
regulations would not deny existing 
eligible institutions access to Federal 
funds, but only would inhibit expansion 
financed by access to title IV, HEA 
program funds. 

Discussion: The Secretary disagrees 
with these arguments. The Regulatory 
Flexibility Act is concerned with the 
significant economic impact the 
regulations might have on a substantial 
number of small entities. Currently, 
there are approximately 8500 eligible 
institutions. In fiscal year 1991, 518 
institutions applied for initial eligibility. 
Most of these institutions were new 
institutions. A minority of the applicant 
institutions had previously been 
locations of other eligible institutions. 

Of these, many were not small entities. 
Thus, the certification is correct. 

Changes: None. 

Executive Order 12291 

These regulations have been reviewed 
in accordance with Executive Order 
12291. They are not classified as major 
because they do not meet the criteria for 
major regulations established in that 
order. 


Assessment of Educational Impact 

In the notice of proposed rulemaking, 
the Secretary requested comments on 
whether the proposed regulations would 
require transmission of information that 
is being gathered by or is available firom 
any other agency or authority of the 
United States. 

Based on the response to the proposed 
rules and on its own review, the 
Department has determined that the 
regulations in this document do not 
require transmission of information that 
is being gathered by or is available ft’om 
any other agency or authority of the 
United States. 

List of Subjects 

34 CFR Part 600 

Administrative practice and 
procedure. Colleges and universities, 
Consumer protection. Education, Grant 
programs—education. Loan programs— 
education. Reporting and record¬ 
keeping requirements. Student aid. 

34 CFR Part 668 

Administrative practice and 
procedure. Colleges and universities. 
Consumer protection. Education, Grant 
programs—education. Loan programs— 
education. Reporting and record¬ 
keeping requirements. Student aid. 

Dated: November 25.1992. 

Lamar Alexander, 

Secretary of Education. 

(Catalog of Federal Domestic Assistance 
Numbers: 84.007 Supplemental Educational 
Opportunity Grant Program; 84.032 
Guaranteed Student Loan Program; 84.032 
PLUS Program; 84.032 Supplemental Loans 
for Students Program; 84.033 College Work- 
Study Program; 84.038 Perkins Loan 
Program; 84.226 Income Contingent Loan 
Program; 84.063 Pell Grant Program; 84.069 
State Student Incentive Grant Program) 

The Secretary amends parts 600 and 
668 of title 34 of the Code of Federal 
Regulations as follows; 

PART 600—INSTITUTIONAL 
ELIGIBILITY UNDER THE HIGHER 
EDUCATION ACT OF 1965, AS 
AMENDED 

1. The authority citation for part 600 
continues to read as follows: 

Authority: 20 U.S.C. 1085,1088,1094, and 
1141, unless otherwise noted. 

2. Section 600.5 is amended by 
removing the last sentence in paragraph 

(a) (7); by redesignating paragraph Qj) as 
paragraph (c); by removing the cross- 
reference "(b)(1)" in redesignated 
paragraph (c)(2) and adding, in its place, 
"(c)(1)"; and by adding a new paragraph 

(b) to read as follows: 


§ 600.5 Proprietary Ir^stltutlon of higher 
education. 

***** 

(b)(1) The Secretary considers an 
institution to have been in existence for 
two years only if it has been legally 
authorized to provide, and has 
provided, during the 24 months (except 
for normal vacation periods) preceding 
the date of application for eligibility, a 
continuous training program to prepare 
students for gainful employment in a 
recognized occupation. 

(2) In determining whether an 
applicant institution satisfies the 
requirement contained in paragraph 
(b)(1) of this section, the Secretary does 
not count any period during which the 
applicant institution was a part of 
another eligible proprietary institution 
of higher education, postsecondary 
vocational institution, or vocational 
school. 

***** 

3. Section 600.6 is amended by 
removing the last sentence in paragraph 

(a) (6); by redesignating paragraph (b) as 
paragraph (c); by removing the cross- 
reference "(b)(1)" in redesignated 
paragraph (c)(2) and adding, in its place, 
"(c)(1)"; and by adding a new paragraph 

(b) to read as follows: 

§ 600.6 Poatsecondary vocational 
Institution. 

***** 

(b)(1) The Secretary considers an 
institution to have been in existence for 
two years only if it has been legally 
authorized to provide, and has 
provided, during the 24 months (except 
for normal vacation periods) preceding 
the date of application for eligibility, a 
continuous training program to prepare 
students for gainful employment in a 
recognized occupation. 

(2) In determining whether an 
applicant institution satisfies the 
requirement contained in paragraph 
(b)(1) of this section, the Secretary— 

(i) Counts any period during which 
the applicant institution qualified as an 
eligible institution of higher education; 

(ii) Counts any period during which 
the applicant institution was part of 
another eligible institution of higher 
education, provided that the applicant 
institution continues to be part of an 
eligible institution of higher education; 
and 

(iii) Does not count any period during 
which the applicant institution was a 
part of another eligible proprietary 
institution of higher education, 
postsecondary vocational institution, or 
vocational school. 
***** 
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§ G00.9 [Amended] 

4. Section 600.9 is amended by 
adding ‘‘(Approved by the Office of 
Management and Budget under control 
number 1840-0098)*’ preceding the 
citation of authority follovidng the text 
of the section. 

5. Section 600.30 is amended by 
revising the introductory text of 
paragraph (a) to read as follows: 

§600.30 changes requiring 

review by the Secretary. 

(a) Except as provided in paragraph 
(b) of this section, an eligible institution 
shall notify the Secretary in writing, at 
an address specified by the Secretary in 
a notice published in the Federal 
Register, at the same time that it notifies 
its accr^iting agency or association, but 
not later than 10 days after the change 
occurs, of any change in the followi^ 
information provid^ in the institution’s 
eligibility application: 

* * • ♦ * 


6. In S 600,31, paragraph (a) is^ 
amended by removing the word “and” 
at the end of paragraph (a)(4); removing 
the period and adding **; and” at the end 
of paragraph (a)(5); and adding a new 
paragraph {a)(6), to read as follows: 

§ 600.31 Change In ownership resulting In 
a change of control. 

fa)* • * 

(6) If the institution has been divided 
into two or more institutions, all of die 
resulting institutions jointly have 
notified the Secretary in writing as to 
which one of the resulting institutions 
they consider to be the same institution. 
* * ♦ * * 

PART 668^TUDENT ASSISTANCE 
GENERAL PROVISIONS 

7. The authority citation for part 668 
continues to read as follows: 

Aiitherity; 20 aS.C 1085.1088,1091, 
1092,1094, and 1141, unless otherwise 
noted 


8. Section 668.12 is amended by 

adding a new paragraph (f) and by 
revising the authority citation to read as 
follows: 

§668.12 InatItuOonal participation 
agreement. 

* ♦ * * • 

(0 An institution’s participation 
agreement no longer applies to or covers 
a location of the institution as of the 
date on which that location ceases to be 
a part of the eligible institution. 

(Authority: 20 U.S.C 1085,1088,1091.1092. 
1094, and 1141) 

(FR Doc. 92-29286 Filed 12-2-92; 8:45 ami 
BILUNQ CODE 400<M)1«M 
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DEPARTMENT OF HOUSING AND 
URBAN DEVELOPMENT 

Office of the Assistant Secretary for 
Housing—Federal Housing 
Commissioner 

24 CFR Part 248 

[Docket No. R-92-1622; FR-3377-M)1] 

Preservation of Multifamily Low 
Income Housing 

AGENCY; Office of the Assistant 
Secretary for Housing—Federal Housing 
Commissioner, HUD. 

ACTION: Interim rule. 

SUMMARY: This interim rule implements 
sections 303, 308(a), 310, 311, 313(b)(2). 
314 and 315 of the Housing and 
Community Development Act of 1992 
by amending part 248 of title 24 of the 
Code of Federal Regulations which sets 
forth the policies and procedures of the 
Department of Housing and Urban 
Development for preserving eligible low 
income multifamily housing projects. In 
brief, these amendments revise the 
definition of “eligible low income 
housing,” eliminate the Windfall Profits 
Test, reopen the public comment period 
on the existing regulatory provision 
governing the delegation of preservation 
processing to State agencies, limit the 
scope of the Department's preemption 
authority, and restrict the Department 
from requiring participation in a 
training program as a condition of 
eligibility and receipt of technical 
assistance under the 1992 Notice of 
Fimd Availability. 

DATES: Effective date: December 3,1992. 

Comment due date: February 1,1993. 
ADDRESSES: Submit written comments 
to the Office of the General Counsel, 
Rules Docket Clerk, room 10276, 
Department of Housing and Urban 
Development, 451 Seventh Street, SW., 
Washington, DC 20410. 

Communications should refer to the 
above docket number and title. A copy 
of each communication submitted will 
be available for public inspection and 
copying during regular business hours 
(7:30 a.m.--5:30 p.m. Eastern Standard 
Time) at the above address. 

FOR FURTHER INFORMATION CONTACT: 
Kevin J. East, Office of Multifamily 
Housing Preservation and Property 
Disposition, Department of Housing and 
Urban Development, 451 7th Street, 

SW., Washington, DC 20410. Telephone, 
voice (202) 708-2300; TDD (202) 708- 
4594. (These are not toll-free telephone 
numbers.) 

SUPPLEMENTARY INFORMATION: In order to 
prevent tlie potential depletion of the 


nation’s privately-owned low income 
housing stock through prepayment of 
HUD-insured or assisted mortgages. 
Congress enacted title 11 of the Housing 
and Community Development Act of 
1987, the Emergency Low Income 
Housing Preservation Act of 1987 (Pub. 

L. 100-242; 12 U.S.C. 1715/ note), as 
amended by the Stewart B. McKinney 
Homeless Assistance Amendments Act 
of 1988 (Pub. L. 100-628) (“EUHPA”). 
ELIHPA established an incentive 
program governing the prepayment of 
mortgages and the cancellation of 
mortgage insurance contracts on eligible 
low income multifamily housing 
projects in cases where, but for ELIHPA, 
owners would be free to prepay the 
HUD-insured or assisted mortgages 
without the Department’s approval. 

Subtitle A of titlo VI of the Cranston- 
Gonzalez National Affordable Housing 
Act. the Low Income Housing 
Preservation and Resident 
Homeownership Act of 1990 (Pub. L. 
101-625; 12 U.S.C. 4101 et seq., 
approved November 28,1990) 
(“LIHPRHA”), instituted a permanent, 
comprehensive preservation program. 

Its basic objectives are to assure that the 
“prepayment’’ inventory of assisted 
housing is preserved and remains 
affordable to low income households 
and to provide opportunities for tenants 
to become homeowners, while at the 
same time fairly compensating owners 
for the value of their properties. 

Subtitle A of title VI of the Cranston- 
Gonzalez National Affordable Housing 
Act in effect amended title II of the 
Housing and Community Development 
Act of 1987 to repeal and replace 
ELIHPA with LIOTRHA, except that 
section 604 of title VI contained a 
transition provision permitting certain 
owners to elect to proceed under 
ELIHPA rather than LIHPRHA. Under 
section 604(c) of LIHPRHA, the 
provisions of ELIHPA as they existed on 
November 27,1990 apply to projects 
where the owner elected to proceed 
under ELIHPA. Because of this 
transition provision, the Department of 
Housing and Urban Development (the 
“Department” or “HUD”) is currently 
administering preservation programs for 
eligible low income housing under both 
LIHPRHA and ELIHPA. 

On September 21,1990, the 
Department published a final rule at 55 
FR 38944 implementing ELIHPA. On 
May*2,1991, the Department published 
a proposed rule at 56 FR 20262 devising 
policies and procedures for 
implementing LIHPRHA. On April 8, 
1992, after receiving and considering 
comments on the proposed rule, the 
Department published an interim rule at 


57 FR 11992 implementing LIHPRHA 
(the “April 1992 interim rule”). 

Subtitle A of title III of the Housing 
and Community Development Act of 
1992 (Pub. L. 102-550; approved 
October 28,1992) (“title III”) amends 
LIHPRHA. This interim rule implements 
certain provisions of title III by 
amending part 248 of the Department’s 
regulations, as addressed in the 
following discussion. Sections 315, 316 
and 332 of title III direct the Department 
to issue interim or final regulations 
within 30, 45 and 90 days, respectively, 
from the enactment date of the Housing 
and Community Development Act of 
1992. This rule complies with the 30- 
day rule requirement and also 
implements certain provisions of title HI 
which fall within the 90-day rule 
requirement. The remaining provisions 
of title in will be implemented in the 
two subsequent rulemakings. 

Note that the following discussion 
refers to LIHPRHA when addressing 
statutory changes that affect title II of 
the Housing and Community 
Development Act of 1987, as amended 
by LIHPRHA, and refers to ELIHPA 
when discussing changes which affect 
title II of the Housing and Community 
Development Act of 1987, as in effect on 
November 27,1990, the day before 
enactment of LIHPRHA. 

Subpart B—^Prepayments and Plans of 
Action Under the 1990 Act 

Section 248.101 (Definitions) 

Section 310 of title III amends the 
definition of “eligible low income 
housing” established in section 
229(10)(A)(i) of LIHPRHA, to provide 
explicitly that eligibility for section 
221(d)(3) market-rate projects is limited 
to projects that are receiving loan 
management section 8 assistance as a 
result of conversion from Rent 
Supplement Assistance. Section 
229(10)(A)(i), before this amendment, 
appeared to include section 221(d)(3) 
projects that were receiving other forms 
of section 8 assistance. Section 313(b)(2) 
of title ni amends the ELIHPA definition 
of “eligible low income housing” in the 
same manner. Page 72 of the Senate 
Report to the National Affordable 
Housing Act Amendments of 1992, S. 
3031, Rep. No. 102-332,102d Cong., 2d 
Sess. (the “Senate Report”) indicates 
that this amendment is intended to 
correct a drafting error and that the 
original intent of Congress was to 
include in the preservation program 
only those section 221(d)(3) market-rate 
projects that were assisted under the 
Rent Supplement program but have 
been converted over to the section 8 
loan management program. 
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Accordingly, this rule amends 24 CFR 
248.101 to remove references to 24 CFR 
parts 880 and 881 in the description of 
section 221(d)(3) projects that are 
'"eligible low income housing** and to 
insert a requirement that assistance 
under part 886, subpart A must be as a 
result of a conv’ersion from Rent 
Supplement assistance. 

Section 248.133 (Second Notice of 
Intent) 

Section 303 of title HI amends section 
216(d) of LIHPRHA by requiring that an 
owner, upon filing a second notice of 
intent with the Department, 
simultaneously file a copy of the second 
notice of intent with the chief executive 
officer of the appropriate State or local 
government for the jurisdiction within 
which the housing is located and with 
the mortgagee, and shall inform the 
tenants of the housing of the filing. 
Section 248.133(c) currently imposes 
these reqiihernents on an owner and 
there is no need to amend the 
regulations to comply with this 
provision. 

Section 248,145 (Criteria for Approval 
of a Plan of Action Involving Incentives) 

Section 308(a) of title III amends 
section 222 of LIHPRHA by eliminating 
the Windfall Profits Test. In order to 
comply with this provision, this rule 
has amended paragraph (a)(1) of 
§ 248.145 to remove the requirement 
that the Department conduct the 
windfall profits test as a condition of 
approving a plan of action for 
incentives. The notice setting forth the 
procedures for conducting the windfall 
profits test, published by the 
Department on April 8,1992, at 57 FR 
12064 and entitled "Interim Guidelines 
for the section 222(e) Windfall Profits 
Test,*’ is no longer effective. 

Section 248,177 (Delegated 
Responsibility to State Agencies) 

Section 315 of title III directs the 
Department to implement section 227 of 
LII^RHA by issuing interijfn 
regulations. The current § 248.177 
already implements section 227 and the 
Department believes it is unnecessary to 
amend tlie April 1992 interim rule in 
response to this statutory direction. 
However, because section 315 of title III 
requires issuance of a new interim rule, 
the Department is reopening the 
comment period, for 60 days from the 
date of publication of this rule, on 
§ 248.177, as set out in the interim rule 
published on April 8,1992 at 57 FR 
11992,12059. As noted in the preamble 
to the April 1992 interim rule, at 57 FR 
12028, the Department issued 
application procedures for State 


agencies on April 10,1992 in Chapter 1 
of HUD Handbook 4350.6. "Processing 
Plans of Action Under the Low-Income 
Housing Preservation and Resident 
Homeowmership Act of 1990." To date, 
the Department has not received any 
State agency preservation plans under 
this provision. HUD intends to review 
all preservation plans upon receipt and 
to delegate responsibility to State 
agencies who submit acceptable plans. 

Section 248.183 (Preemption of State 
and Local Laws) 

Section 311 of title III amends section 
232 of LIHPRHA, which authorizes the 
Department to preempt certain State and 
local laws that are contrary to 
LIHPRHA. Section 232(a) establishes the 
criteria for preemption, while section 
232(b) lists certain categories of State 
and local laws which generally would 
not be preempted by peiragraph (a). The 
Department, in § 248.183(c) of the April 
1992 interim rule regarded the list in 
paragraph (b) as exhaustive. However, 
section 311 amends section 232(b) by 
adding the phrase "such as any law or 
regulation," indicating that Congress 
intends this list to be illustrative, rather 
than complete. Section 248.183(c) of the 
April 1992 interim rule has been 
amended accordingly. 

Subpart C—^Prepayments and Plans of 
Action Under the 1987 Act 

Section 348.201 (Definitions) 

Section 313(b)(2) of title n amends the 
definition of ‘ eligibility low income 
housing" in section 233(l)(A)(i) of 
ELIHPA in the same manner as section 
310 of title in amends the LIHPRHA 
definition of "eligible low income 
housing." Section 248.201 has been 
amended to conform to this statutory 
amendment. The preceding discussion 
of section 310 addresses the effect of 
this amendment. 

(Conditions of Assistance) 

Section 314 of title III prohibits the 
Department, in certain circumstances, 
from requirin^participation in a 
training program as a condition of 
eligibility for or receiving technical 
assistance pursuant to the Departments 
of Veterans Affairs and Housing and 
Urban Development, and Independent 
Agencies Appropriations Act of 1992 
(Pub. L. 102-139). Paragraph (a) of 
section 314 prohibits a training program 
requirement for all applicants applying 
for technical assistance in connection 
with a project which is proceeding 
under ELIHPA. Paragraph (b) of section 
314 prohibits a training program 
requirement for all applicants under 
LIHPRHA unless a training program is 


available on a nationwide basis by 
March 1,1993. 

On September 3,1992, the 
Department published a Notice of Fund 
Availability at 57 FR 40570, entitled 
"Low Income Housing: Technical 
Assistance Planning Grants for Resident 
Groups, Community Groups, 
Community-Based Nonprofit 
Organizations and Resident Councils’* 
("NOFA"). *1110 NOFA indicates that all 
applicants for technical assistance 
grants must complete training courses as 
a condition of receiving assistance. 
Application packages sent to HUD Field 
Offices and made available to the public 
on October 5,1992 contain the same 
requirement In order to comply with 
section 314 of title HI, the Department 
has notified Field Offices to disregard 
this requirement when reviewing 
application packages and awarding 
technical assistance. The Department is 
also currently amending the instructions 
sent to Field Offices on October 23. 

1992, as HUD Notice 92-81 to delete the 
training program requirement. The April 
1992 interim rule does not address 
technical assistance, and hence, need 
not be amended in light of section 314. 

Findings and Other Matters 

A. Regulatory Impact 

This rule does not constitute a "major 
rule" as that term is defined in section 
1(d) of Executive Order 12291 on 
Federal Regulations issued by the 
President on February 17,1981. An 
analysis of the rule indicates that it does 
not (1) have an annual effect on the 
economy of $100 million or more; (2) 
cause a major increase in costs or prices 
for consumers, individual industries, 
Federal, State, or local government 
agencies, or geographic regions; or (3) 
have a significant adverse effect on 
competition, employment, investment, 
productivity, innovation, or on the 
ability of United States-based 
enterprises to compete with foreign- 
based enterprises in domestic or export 
markets. 

B. Environmental Impact 

A Finding of No Significant Impact 
wdth respect to the environment has 
been made in accordance with HUD 
regulations in 24 CFR part 50, which 
implement section 102(2)(C) of the 
National Environmental Policy Act of 
1969, 42 U.S.C. 4332. The Finding of No 
Significant Impact is available for public 
inspection during regular business 
hours in the Office of General Counsel, 
Rules Docket Clerk, room 10276, 451 
Seventh Street,5W., Washington, DC 
20410. 
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C. Executive Order 12612, Federalism 

The General Counsel, as the 
Designated Official under section 6(a) of 
Executive Order 12612, Federalism, has 
determined that the policies contained 
in this rule will not have substantial 
direct effects on States or their political 
subdivisions, or the relationship 
between the Federal government and 
the States, or on the distribution of 
power and responsibilities among the 
various levels of government. As a 
result, the Aile is not subject to review 
under the Order. 

D. Executive Order 12606, The Family 

The General Counsel, as the 
Designated Official under Executive 
Order 12606, The Family, has 
determined that some of the policies in 
this rule will have a significant impact 
on the formation, maintenance and 
general well-being of the family. 
Achievement of homeownership by low 
income families under the regulation 
can be expected to support family 
values, by helping families to achieve 
security and independence, by enabling 
them to live in decent, safe and sanitary 
housing, and by giving them the skills 
and means to live independently in 
mainstream American society. Since the 
impact on the family is beneficial, no 
further review is necessary. 

E. Regulatory Flexibility Act 

Under section 605 of the Regulatory 
Flexibility Act (5 U.S.C. 601), HUD 
certifies that this rule does not have a 
significant economic impact on a 
substantial number of small entities, 
because it carries out statutorily- 
mandated limitations on prepayment of 
the affected mortgages. Any economic 
impact is a direct consequence of the 
statute and is not separately imposed by 
this rule. 

F. Regulatory Agenda 

This rule was not listed in the 
Department’s Semiannual Agenda of 
Regulations published on November 3, 
1992 (57 FR 51392) in accordance with 
Executive Order 12291 and the 
Regulatory Flexibility Act. 


The Catalog of Federal Domestic 
Assistance program number is 14.137 
(Mortgage Insurance—Rental and 
Cooperative Housing for Low and Moderate 
Income Families). 

List of Subjects in 24 CFR Part 248 

Intergovernmental relations. Loan 
programs—housing and community 
development. Low and moderate 
income housing. Mortgage insurance. 
Reporting and recordkeeping 
requirements. 

Accordingly, the Department amends title 
24. part 248 of the Code of Federal 
Regulations as follows: 

PART 248—PRESERVATION OF 
MULTIFAMILY LOW INCOME HOUSING 

1. The authority citation for part 248 
is revised to read as follows: 

Authority: 12 U.S.C. 1715/note; 12 U.S.C. 
4101, et seq.; 42 U.S.C. 3535(d). 

2. In § 248.101, paragraph (l)(i) of the 
definition of “eligible low income 
housing” is revised to read as follows: 

§248.101 Definitions. 
***** 

Eligible Low Income Housing. * * * 

(D* * * 

(i) Insured or held by the 
Commissioner under section 221(d)(3) 
of the National Housing Act and 
assisted under part 886, subpart A of 
this title because of a conversion from 
assistance under 215 of this chapter; 
***** 

3. In § 248.145, paragraph (a)(1) is 
revised to read as follows: 

§ 248.145 Criteria for approval of a plan of 
action involving incentives. 

(a)* * " 

(1) Due diligence has been given to 
ensuring that the package of incentives 
set forth in the plan of action is, for the 
Federal Government, the least costly 
alternative that is consistent with the 
full achievement of the purposes of this 
subpart. 

***** 

4. § 248.183(c) is revised to read as 
follows: 


§ 248.183 Preemption of State and local 
laws. 

***** 

(c) Laws of general applicability: 
contractual restrictions. This section 
shall not prevent the establishment, 
continuing in effect, or enforcement of 
any law or regulation of any State or 
political subdivision of a State not 
inconsistent with the provision of this 
subpart, such as any law or regulation 
relating to building standards, zoning 
limitations, health, safety, or 
habitability standards for housing, rent 
control, or conversion of rental housing 
to condominium or cooperative 
ownership, to the extent such law or 
regulation is of general applicability to 
both projects receiving Federal 
assistance and nonassisted projects. 

This section shall not preempt, annul or 
alter any contractual restrictions or 
obligations existing before November 
28,1990 or voluntarily entered into by 
an owner of eligible low income 
housing on or after that date, and that 
limit or prevent that owner from 
prepaying the mortgage on the project or 
terminating the mortgage insurance 
contract. 

5. In § 248.201, paragraph (a)(1) of the 
definition of “eligible low income 
housing” is amended to read as follows: 

§248.201 Definitions. 
***** 

Eligible Low Income Housing. * * * 

(a) * * * 

(1) Insured or held by the 
Commissioner under section 221(d)(3) 
of the National Housing Act and 
assisted under part 886, subpart A of 
this title because of a conversion from 
assistance under part 215 of this 
chapter; 

***** 

Dated: November 25,1992. 

Arthur J. Hill, 

Assistant Secretary for Housing—Federal 
Housing Commissioner. 

(FR Doc. 92-29283 Filed 12-2-92; 8:45 am) 
BILUNG CODE 42ia-27-M 





Thursday 
December 3, 1992 


Part V 

Department of the 
Interior 

Bureau of Indian Affairs 


Campo Indian Reservation in San Diego 
County, California; Availability of a Final 
Environmental Impact Statement for a 
Solid Waste Management Project; Notice 
































57316 


Federal Register / Vol. 57, No. 233 / Thursday, December 3, 1992 / Notices 


DEPARTMENT OF THE INTERIOR 

Bureau of Indian Affairs 

Notice of Availability of a Final 
Environmental Impact Statement for a 
Solid Waste Management Project on 
the Campo Indian Reservation in San 
Diego County, California 

AGENCY: Bureau of Indian Affairs, 
Interior. 

ACTION: Notice of availability. 

SUMMARY: This notice advises the public 
that a Final Environmental Impact 
Statement (Final EIS) for the proposed 
lease of a portion of the Campo Indian 
Reservation for development of a solid 
waste management project is available 
for final public review. The Campo 
reservation is located in southeast San 
Diego County. The project, as proposed, 
would include a sanitary landfill, a 
materials recovery facility, and a 
composting facihty. This notice is 
furnished as required by the National 
Environmental Policy Act (NEPA) 
regulations to obtain comments on the 
Final EIS from government agencies and 
the public. 

DATES: Written comments on the Final 
EIS should be received on or before 
January 4,1993, and should be directed 
to the Bureau of Indian Affairs (BIA) at 
the address provided below. 

ADDRESSES: Written comments should 
be addressed to: Mr. Ronald M. Jaeger, 
Area Director, Sacramento Area Office, 
Bureau of Indian Affairs, 2800 Cottage 
Way, Sacramento, California 95825. 

FOR FURTHER INFORMATION CONTACT: Mr. 
Donald B. Knapp, Environmental 
Quality Specialist, Sacramento Area 
Office, Bureau of Indian Affairs, 2800 
Cottage Way, Sacramento, California 
95825. Telephone (916) 978-4703. 

Copies of the Final EIS are available 
for review at: 

Campo Tribal Office, 1779 Campo Truck 
Trail, Campo, CA 91906 
BIA Sacramento Area Office, 2800 
Cottage Way, Sacramento, CA 95825 
BIA Southern ^lifomia Agency, 3600 
Lime Street, Suite 722, Riverside, CA 
92501 

San Diego City Library, 820 E Street, 

San Diego, CA 92101 
San Diego Branch Library, 31466 
Highway 94, Campo, CA 91906-0207 
Alpine Branch Library, 2130 Arnold 
Way, Alpine, CA 91901 
A copy of the Final EIS has been sent 
to all agencies and individuals who 
received a copy of the Draft EIS or 
submitted comments on the Draft EIS, 
and to others who have requested a 
copy. A limited number of additional 


copies are available. Individuals 
wishing to receive a copy of this Final 
EIS for review should immediately 
contact Science Applications 
International Corporation, 

Environmental Programs Division, 121 
Gray Avenue, suite 101, Santa Barbara, 
Cahfomia, 93101, Attention: Mr. 

Richard A. Kentro. Telephone (805) 
966-0811. 

SUPPLEMENTARY INFORMATION: The 
Bureau of Indian Affairs, Department of 
the Interior, in cooperation with the 
Campo Band of Mission Indians, has 
prepared a Final EIS on the proposed 
lease of a portion of the Campo Indian 
Reservation in San Diego County, 
Cahfomia. The Campo Bank proposes to 
lease the land to Muht-Hei, Inc., a tribal 
corporation chartered and wholly 
owned by the Campo Band. 

Muht-Hei, Inc., proposes to develop 
an integrated solid waste management 
project including a sanitary landfill, a 
materials recovery (recycling) facihty, 
and a composting facihty. The project 
would be located on the reservation of 
the Campo Band of Mission Indians in 
southeastern San Diego County, 
Cahfomia. The technical services of 
Mid-American Waste Systems, Inc. and 
Campo Projects Corporation would be 
used pursuant to subleases and other 
agreements. 

The sanitary landfill, materials 
recovery, composting, and andllary 
facihties would be located on a site of 
about 600 acres within the 1,150-acre 
lease area. The remaining 550 acres of 
lease area that surround the site would 
provide an undeveloped buffer area 
between the site and private lands to the 
east and to the south. 

Proposed actions outside the lease 
area would include upgrading of an 
existing dirt road to provide a 1.7-mile 
paved access road from State Highway 
94 to the site, tmck delivery of water 
from an off-site location on the 
reservation, and delivery of sohd waste 
to the site via the San Diego & Imperial 
Valley (SD&IV) Railroad. 

The proposed use of the SD&TV 
Railroad to deliver municipal sohd 
waste is an important feature of the 
proposed project. The SD&IV Railroad 
(formerly the San Diego & Arizona 
Eastern Railroad) is a short-line railroad 
that operates between San Diego and El 
Cajon and also from San Diego south to 
San Ysidro, then across the border at 
Tijuana, Mexico and east to Tecate, 
Mexico. Although httle used east of 
Tecate, the line re-enters the United 
States near the town of Campo and 
crosses the Campo Reservation before 
continuing east. As proposed, almost all 
of the waste materials dehvered to the 


project site would arrive via rail haul on 
the SD&rV Railroad. Rail haul provides 
a unique and potentially less expensive 
means to haul waste materials to a 
distant disposal site. The Proposed Site 
at the Campo Reservation is ideally 
located to take advantage of the existing 
railroad. 

The proposed sanitary landfill would 
be classified as a Class in (non- 
hazardous) solid waste disposal facility 
according to the Campo Environmental 
Protection Agency (CEPA) regu latio ns 
for solid waste management (V CTR 
1 505.23) and the California Code of 
Regulations (23 CCR Division 3, Chapter 
15). Sludges from water or wastewater 
treatment plants may be accepted if they 
meet U.S. EPA and CEPA regulatory 
standards. However, hazardous wastes 
would not be accepted. The landfill area 
would be approximately 400 acres. The 
capacity of the landfill site is estimated 
to be up to 45 million cubic yards of 
waste (about 28 million tons). The 
proposed waste delive^ rate is up to 
3,000 tons per day (tpd) for 
approximately 30 years. 

The proposed Materials Recovery 
Facility (MRF) would house the 
recycling activities and would provide 
temporary storage for recovered 
materials prior to shipment to markets. 
The MRF would be located adjacent to 
the north side of the landfill. 

The proposed composting facility 
would be located on approximately 10 
acres near the MRF. The proposed 
composting process is referred to as ‘‘in- 
vessel” composting, which is carried 
out with all initial ingredients and 
biochemical reactions in a completely 
closed system. The product would be a 
high quality compost, selectively 
suitable for sale to the agricultural, 
gardening, and landscaping markets. 

Indian tribes are sovereign nations, 
thus, the permitting requirements of 
state and local regulatory agencies do 
not apply to their reservations. CEPA 
has been empowered by the Campo 
tribal government to adopt and enforce 
standards and regulations specitlcaily 
designed to protect the environment and 
tribal lands. Permitting and 
environmental standards would be 
enforced by CEPA under adopted codes 
and procedures. The standards must, at 
a minimum, meet the applicable 
standards of the U.S. EPA, BIA, and 
other federal agencies. 

The principal alternatives have been 
considered and evaluated in the Draft 
EIS (February 1992) €md in the Final 
EIS. The alternatives to the proposed 
action include two alternative site 
locations on the reservation. Also 
evaluated are the alternatives of a 
reduced waste stream and a reduced 
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area of disturbance. The No-Action 
Alternative is also evaluated. 

Other government agencies and 
members of the public have contributed 
to the planning and evaluation of the 
project and to the preparation of this 
EIS. The scoping process for the Campo 
Solid Waste Management EIS began 
with the publication of a Notice of 
Intent (NOI) in the September 26,1989, 
Federal Register. Public scoping 
meetings were held on October 12 and 
13,1989, at the Campo Reservation, in 
the town of Campo, and in Chula Vista, 
California, to obtain input from agencies 
and the interested public. 

A Notice of Availability (NOA) for the 
Campo Solid Waste Management Draft 


EIS was published in the Federal 
Register on March 6,1992. Public 
hearings were conducted on April 6, 
1992, in San Diego and at the Mountain 
Empire High School near Pine Valley, 
California; and on April 7, 1992, at the 
Cam.po Indian Reservation. The Draft 
EIS was available for public review and 
comment from March 6 to June 8,1992. 

Agencies and individuals are urged to 
provide comments on this Final EIS 
within 30 days after publication in the 
Federal Register. All comments received 
by January 4,1993, will be considered 
in preparation of the Record of Decision 
(ROD) for the proposed action. 

This notice is published pursuant to 
Section 1503.1 of the Council of 


Environmental Quality regulations (40 
CFR Parts 1500 through 1508) 
implementing the procedural 
requirements of the National 
Environmental Policy Act of 1969, as 
amended (42 U.S.C. 436 et seq.). 
Department of the Interior Manual (516 
DM 1-7), and is in the exercise of 
authority delegated to the Assistant 
Secretary—Indian Affairs by 209 DM 8. 

Dated; November 27,1992. 

David J. Matheson, 

Acting Assistant Secretary—Indian Affairs. 
[FR Doc. 92-29306 Filed 12-2-92; 8:45 am) 
BIUJNQ CODE 4310-02-M 
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DEPARTMENT OF THE INTERIOR 

Bureau of Indian Affairs 

Indian Gaming; Turtle Mountain Band 
of Chippewa Indians and the State of 
North Dakota; Approved Tribal-State 
Compact 

AGENCY: Bureau of Indian Affairs, 
Interior. 

ACTION: Notice of Approved Tribal-State 
Compact. 


1988 (Pub. L. 100-497), the Secretary of 
the Interior shall publish, in the Federal 
Register, notice of approved Tribal-State 
Compacts for the purpose of engaging in 
Class m (casino) gambling on Indian 
reservations. The Assistant Secretary, 
Indian Affairs, Department of the 
Interior, through his delegated authority 
has approved the Gaming Compact 
Between the Turtle Mountain Band of 
Chippewa Indians and the State of 
Noi^ Dakota, which was enacted on 
October 7,1992. 


FOR FURTHER INFORMATION CONTACT: 
Hilda Manuel, Interim Staff Director, 
Indian Gaming Management Staff, 
Bureau of Indian Affairs, Washington, 
DC 20240, (202) 219-0994. 

Dated: November 27,1992. 

Eddie F. Brown, 

Assistant Secretary, Indian Affairs. 

[FR Doc. 92-29307 Filed 12-2-92: 8:45 ami 
BILUNQ CODE 431(M)2~M 


SUMMARY: Pursuant to 25 U.S.C. 2710, of DATES: This action is effective December 
the Indian Gaming Regulatory Act of 3,1992. 
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